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Shawny Williams


Police Chief RECEIVED
Police Department


CityofVatlejo MAY 1 8 2022
111 Amador Street


Vallejo, CA 94590 qUY ATTORNEY'S OFFICE
CITY OF VALLEJO


Dear Chief Williams:


Introduction


On December 10, 2021, Director of Human Resources Mark Love assigned me as the Skelly Officer in the


City of Vallejo's ("City's") proposed disciplinary action of Police Officer  The City proposes to


discipline this employee through the imposition of dismissal from employment.


The Skelly hearing ensures that the employee has been informed of the allegation(s) through a notice of


intended disciplinary action, has received (or the opportunity to receive) the materials upon which the


proposed action is based, has an opportunity to refute the allegations, and has an opportunity to mitigate


the allegations or rehabilitate his standing with the City prior to the imposition of any actual disciplinary


action.


The function of the Skelly Officer is to provide an objective review of the proposed discipline and the


employee's response. The Skelly Officer makes a recommendation as to whether the disciplinary action


should be sustained, modified in some specific way, or revoked.


Allegations


Officer  Notice of Intent to Discipline is for violations of the following Vallejo Police Department
Policies^:


1. Policy 300


2. Policy 300


3. Policy 300


4. Policy 321


5. Policy 423


6. Policy 423


//


//


//


//


//


If


a


n


The Determinations and Findings section identifies these allegations as Charges 1 through 6.
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Documents


I received via email, and have reviewed, the following documents from the City:


•  December 1, 2021 Notice of Intent to Discipline - Termination of Employment^
•  Interview Transcript - Part One^
•  Interview Transcript - Part Two


•  Personnel File


•  Administrative Investigation Report produced by OIR Group


o  Attachment A - Investigative Case File and Exhibits"
o  Attachment B - Recording of interview of ^
o  Attachment B1 - Transcript of recording of
o  Attachment C - Recording of interview of
o  Attachment D - Recording of interview of ^
o  Attachment E - Recording of interview of ®
o  Attachment El - Transcript of recording of
o  Attachment F - Recording of interview of ®
o  Attachment F1 - Transcript of recording of
o  Attachment G - Recording of interview of
o  Attachment G1 - Transcript of recording of


The City had previously emailed this Skelly Officer the catalogue of the Police Department's Lexipol
policies. The Notice of Intent to Discipline references various policies/policy sections that  is
alleged to have violated. On March 29, 2022, 1 emailed  and Carmen Valdez a reprint
of the various Police Department policies listed in the Notice of Intent to Discipline, asking that the City
verify the text accuracy of the reprints from the Lexipol catalogue. On April 6, 2022, I received


confirmation from Ms. Valdez (in a Zoom meeting) that the policy reprints in my (Mr. Fox's) email are the
most current editions of those policies."


The various policies cited in the Notice of Intent to Discipline are reprinted below.


Policy 300 - Use of Force, suboart 300.4. De-Escalotion


It is the policy of this Department that when all of the known circumstances indicate that it is reasonably
safe, prudent and feasible to do so, an officer(s) shall attempt to slow down, reduce the intensity or


Originally received was an undated and unsigned "Notice of Intent to Discipline - Termination of Employment Re: Administrative
Investigation Report Officer-Involved Shooting, June 1, 2020 by OIR Group." This document while initially read, and was not considered in


any fashion in the review by the Skelly Officer. Receipt of this undated/unsigned document prompted the Skelly Officer to reach out to
the City to ensure the Skelly Officer had the correct Notice of Intent to Discipline. The correct document, received by the Skelly Officer, is


what is described in this Documents section.


A duplicate of this document, named file AR202D-D1-Interview Transcript of  was also received. The duplicate document


was not reviewed.


The Investigate Case File and Exhibits was received as file Crime Report 20-6322(vl)(41 and runs 393 pages. This attachment was not
reviewed, except as may be specifically identified during the Skelly meeting or through the employee's representative's April 25,2022
letter to the Skelly Officer.


I relied upon the transcript of the investigative interview and did not listen to the audio recording.
I did not listen to the audio recording.


I did not listen to the audio recording.


I relied upon the transcript of the investigative interview and did not listen to the audio recording.
I relied upon the transcript of the investigative interview and did not listen to the audio recording.
I relied upon the transcript of the investigative interview and did not listen to the audio recording.
The purpose of the Zoom meeting was to confirm that the Skelly Officer has the correct Police Department policies and documents relied
upon by the Police Chief in issuing the Notice of Intent to Discipline.
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stabilize the situation through de-escalation so that more time, options and/or resources may become
immediately available for incident resolution.


De-escalation tactics and techniques are those actions undertaken by an officer(s) to avoid physical
confrontations and to increase the likelihood of voluntary compliance or cooperation.


Officers are expected to use de-escalation techniques before using force whenever practical, following
department required training, unless force is immediately necessary to protect an individual, stop
dangerous behavior, protect or prevent damage to property or stop a crime in progress in an effect to
reduce or eliminate the need for varying levels of force.


De-escalation tactics and techniques include, but are not limited to the following:


a) Communicating with the suspect
b) Gathering information about the incident
c) Verifying information proved by dispatch
d) Assessing risks
e) Gathering resources (both personnel and equipment)


f) Using time, distance and cover
g) Using crisis intervention techniques
h) Communicating and coordinating with other responding officers


When time and circumstances reasonably permit, a member(s) shall consider whether a subject's lack of


compliance is a deliberate attempt to resist [or] an inability to comply based on factors including, but not
limited to:


a) Medical conditions


b) [M]ental impairment
c) Developmental disability
d) Physical limitation


e) Language barrier
f) Drug interaction
g) Behavioral crisis


An officer's awareness of the above possibilities, when time and circumstances reasonably permit, shall


then be balanced against the facts of the incident and which tactical options are the most appropriate to
bring the situation to a safe resolution. A member is not expected to engage in force de-escalation


measures that could jeopardize the safety of the community or of any employee. Where circumstances
and time reasonably permit, an officer shall take those reasonable and prudent actions which operate to
mitigate the immediacy of the threat thereby giving the officer time to call additional officers, utilize other
tactics or request specialty assistance such as crisis negotiators.


The Department will provide officers with de-escalation training that is contemporary and consistent with


the mission, vision, and values of the Vallejo Police Department. The de-escalation curriculum will


encompass best practices with the understanding that in the final analysis, any de-escalation tactic or


technique that is dependent upon the cooperation of the subject who is required to comply with the
lawful commands of a peace officer.


//
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Policy 300 - Use of Force, suboart 300.5, Use of Force


Officers shall use only that amount of force that reasonably appears necessary given the facts and totality
of the circumstances known to or perceived by the officer at the time of the event to accomplish a
legitimate law enforcement purpose (Penal Code §835a).


The reasonableness of force will be judged from the perspective of a reasonable officer on the scene at
the time of the incident. Any evaluation of reasonableness must follow for the fact that officers are often
forced to make split-second decisions about the amount of force that reasonably appears necessary in a
particular situation, with limited information and in circumstances that are tense, uncertain, and rapidly
evolving.


Given that no policy can realistically predict every possible situation an officer might encounter, officers
are entrusted to use well-reasoned discretion in determining the appropriate use of force in each incident.


It is also recognized that circumstances may arise in which officers reasonably believe that is would be
impractical or ineffective to use any of the tools, weapons, or methods provided by the Department.
Officers may find it more effective or reasonable to improvise their response to rapidly unfolding
conditions that they are confronting. In such circumstances, the use of any improvised device or method
must nonetheless be objectively reasonable and utilized only to the deter that reasonably appears
necessary to accomplish a legitimate law enforcement purpose.


While the ultimate objective of every law enforcement encounter is to avoid or minimize injury, nothing
in this policy requires an officer to retreat or be exposed to possible physical injury before applying
reasonable force.


300.5.1 USE OF FORCE TO EFFECT AN ARREST


Any peace officer may use objectively reasonable force to effect an arrest, to prevent escape, or to


overcome resistance. A peace officer who makes or attempts to make an arrest need not retreat or desist
from his/her efforts by reason of resistance or threatened resistance on the part of the person being
arrested; nor shall an officer be deemed the aggressor or lose his/her right to self-defense by the use of
reasonable force to effect the arrest, prevent escape, or to overcome resistance. Retreat does not mean
tactical repositioning or other de-escalation techniques (Penal Code §83Sa).


300.5.2 FACTORS USED TO DETERMINE THE REASONABLENESS OF FORCE


When determining whether to apply force and evaluating whether an officer has used reasonable force,
a number of factors should be taken into consideration, as time and circumstances permit. These factors
include but are not limited to:


a) The apparent immediacy and severity of the threat to officers or others (Penal Code §83Sa).
b) The conduct of the individual being confronted, as reasonably perceived by the officer at the time.
c) Officer/subject factors (age, size, relative strength, skill level, injuries sustained, level of


exhaustion or fatigue, the number of officers available vs. subjects).


d) The conduct of the involved officer (Penal Code §83Sa).


e) The effects of drugs or alcohol.


f) The individual's apparent mental state or capacity (Penal Code §83Sa).
g) The individual's apparent ability to understand and comply with officer commands (Penal Code


§83Sa).
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h) Proximity of weapons or dangerous improvised devices.
i) The degree to which the subject has been effectively restrained and his/her ability to resist


despite being restrained.
j) The availability of other reasonable and feasible options and their possible effectiveness (Penal


Code §835a).
k) Seriousness of the suspected offense or reason for contact with the individual.
I) Training and experience of the officer,
m) Potential for injury to officers, suspects, and others.
n) Whether the person appears to be resisting, attempting to evade arrest by flight, or is attacking


the officer.


o) The risk and reasonably foreseeable consequences of escape.
p) The apparent need for immediate control of the subject or a prompt resolution of the situation,
q) Whether the conduct of the individual being confronted no longer reasonably appears to pose an


immediate threat to the officer or others,


r) Prior contacts with the subject or awareness of any propensity for violence,
s) Any other exigent circumstances.


300.5.3 PAIN COMPLIANCE TECHNIQUES


Pain compliance techniques may be effective in controlling a physically or actively resisting individual.
Officers utilizing any pain compliance techniques should consider the following from the information
known to the officer:


a) The degree to which the application of the technique may be controlled given the level of
resistance.


b) Whether the person can comply with the direction or orders of the officer.
c) Whether the person has been given sufficient opportunity to comply.
d) Whether the person has the mental capacity to comply.
e) Whether the person is able to comprehend verbal orders to comply.


The application of any pain compliance technique shall be discontinued once the officer determines that
compliance has been achieved.


300.5.4 CAROTID CONTROL HOLD


The proper application of the carotid control hold may be effective in restraining a violent or combative
individual. However, due to the potential for injury, the use of the carotid control hold is subject to the
following:


a) The officer shall have successfully completed department-approved training in the use and
application of the carotid control hold.


b) The carotid control hold may only be used when circumstances perceived by the officer at the
time indicate that such application reasonably appears necessary to control a person in any of the
following circumstances:


1. The subject is violent or physically resisting.
2. The subject, by words or actions, has demonstrated an intention to be violent and


reasonably appears to have the potential to harm officers, him/herself or others.
c) The application of a carotid control hold on the following individuals should generally be avoided


unless the totality of the circumstances indicates that other available options reasonably appear
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ineffective, or would present a greater danger to the officer, the subject or others, and the officer
reasonably believes that the need to control the individual outweighs the risk of apply a carotid
control hold:


1. Females who are known to be pregnant


2. Elderly individuals


3. Obvious juveniles


4. Individuals who appear to have Down syndrome or who appear to have obvious neck


deformities or malformations, or visible neck injuries
d) Any individual who has had the carotid control hold applied, regardless of whether he/she was


rendered unconscious, shall be promptly examined by paramedics or other qualified medical
personnel and shall be monitored until examined by paramedics or other appropriate medical
personnel.


e) The officer shall inform any person receiving custody, or any person placed in a position of
providing care, that the individual has been subjected to the carotid control hold and whether the


subject lost consciousness as a result.


f) Any officer attempting or applying the carotid control hold shall promptly notify a supervisor of
the use or attempted use of such hold.


g) The use or attempted use of the carotid control hold shall be thoroughly documented by the
officer in any related reports.


300.5.5 USE OF FORCE TO SEIZE EVIDENCE


In general, officers may use reasonable force to lawfully seize evidence and to prevent the destruction of


evidence if such force is reasonable in the totality of the circumstances taking into account the severity of
the suspect's crime and whether the suspect was an immediate threat to the safety of the officer(s).


Officers are discouraged from using force solely to prevent a person from swallowing evidence for
contraband. In the instance when force is used, officers should not intentionally use any technique that


restricts blood flow to the head, restricts respiration or which creates a reasonable likelihood that blood
flow to the head or respiration would be restricted. Officers are encouraged to use techniques and
methods taught by the Vallejo Police Department for this specific purpose.


Policy 300 - Use of Force, suboart 300.6. Deadly Force AooHcations


If an objectively reasonable officer would consider it safe and feasible to do so under the totality of the


circumstances, officers should evaluate the use of other reasonably available resources and techniques
when determining whether to use deadly force. The use of deadly force is only justified in the following


circumstances (Penal Code §835a):


a) An officer may use deadly force to protect him/herself or others from what he/she reasonably
believes is an imminent threat of death or serious bodily injury to the officer or another person.


b) An officer may use deadly force to apprehend a fleeing person for any felony that threatened or
resulted in death or serious bodily injury, if the officer reasonably believes that the person will


cause death or serious bodily injury to another unless immediately apprehended. Where feasible,
the officer shall, prior to the use of force, make reasonable efforts to identify themselves as a


peace officer and to warn that deadly force may be used, unless the officer has objectively


reasonable grounds to believe the person is aware of those facts.
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Officers shall not use deadly force against a person based on the danger that person poses to him/herself,
if an objectively reasonable officer would believe the person does not pose an imminent threat of death
or serious bodily injury to the officer or to another person (Penal Code §835a).


An "imminent" threat of death or serious bodily injury exists when, based on the totality of the


circumstances, a reasonable officer in the same situation would believe that a person has the present
ability, opportunity, and apparent intent to immediately cause death or serious bodily injury to the officer
or another person. An officer's subjective fear of future harm alone is insufficient as an imminent threat.
An imminent threat is one that from appearances is reasonably believed to require instant attention
(Penal Code §835a).


300.6.1 SHOOTING AT OR FROM MOVING VEHICLES


Shots fired at or from a moving vehicle are rarely effective. Officers should move out of the path of an
approaching vehicle instead of discharging their firearm at the vehicle or any of its occupants. An officer
should only discharge a firearm at a moving vehicle or its occupants when the officer reasonably believes


there are no other reasonable means available to avert the threat of the vehicle, or if deadly force other


than the vehicle is directed at the officer or others.


Officers should not shoot at any part of a vehicle in an attempt to disable the vehicle.


Policy 321 - Standards of Conduct, suboort 321.5.6, Efficiency


a) Neglect of duty.


b) Unsatisfactory work performance including, but not limited to, failure, incompetence, inefficiency
or delay in performing and/or carrying out proper orders, work assignments or the instructions of


supervisors without a reasonable and bona fide excuse.
c) Concealing, attempting to conceal, removing or destroying defective or incompetent work.
d) Unauthorized sleeping during on-duty time or assignments.
e) Failure to notify the Department within 24 hours of any change in residence address, contact


telephone numbers or legal marital status.


Policy 423 - Portable Audio/Video Recorders, suboart 423.4. Member Responsibilities


Prior to going into service, each uniformed member will be responsible for making sure that he/she is


equipped with a portable recorder, issued by the Department, and that the recorder is in good working
order. If the recorder is not in working order or malfunctions at any time, the member shall promptly
report the failure to his/her supervisor and obtain a functioning device as soon as practicable. Uniformed
members shall wear the recorder in a conspicuous manner. Whenever practical, members shall notify
persons that they are being recorded.


Any member assigned to a non-uniformed position may carry an approved portable recorder at any time
the member believes that such a device may be useful.


Prior to going in service, personnel shall test PDRD equipment to ensure the unit is properly charged.
Personnel shall position the PDRD to facilitate recording, in accordance with operating instructions. PDRD


are activated and deactivated manually.


Members shall document the existence of a recording in any report or other official record of the contact,
including any instance where the recorder malfunctioned or the member deactivated the recording.
Members shall include the reason for deactivation.
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Personnel shall upload PDRD data files at designed Axon workstations once, at minimum, during any shift
in which the device is utilized, to:


a) Ensure storage capacity is not exceeded; and/or,
b) View uploaded data.


Defective devices shall be submitted to the Evidence Section, with a written description of the defect,
including the serial number of the affected device.


After setting up an online account with Axon, members will then be able to access their individual videos
through Evidence.com. Additionally, members will be able to access videos via their smartphone or a


station computer.


Members will place the camera in the docking station which will simultaneously charge and upload all the
videos into a secure cloud-based evidence storage facility. Members will also be able to tag videos with
a case number or description through the members smartphone via a wireless connection.


423.4.1 AXON DOCUMENTATION


In addition to any Property Report or RIMS Evidence Property Manager entry, personnel utilizing a PRDR


shall document is use in the pertinent:


a) Offense report


b) Citation


c) Arrest Report


d) In CAD, in the "Comment" section.


423.4.2 DATA RETENTION AND RELEASE


•  It is the responsibility of the member(s) downloading a PRDR to identify any digital file associated


with an investigation by noting the case number in the "Comments" section.


•  Any PDRD files downloaded to physical media, including but not limited to CD ROM, DVD ROM,


and/or thumb drives, shall be booked into evidence and are the responsibility of the Evidence
Section. See Computers and Digital Evidence Policy for the submission of digital media.


•  Members are prohibited from attaching any PDRD file to an email.


•  Members shall not post PDRD videos to the Internet, (i.e. YouTube or any other website or form
of social media).


•  Employees shall not electronically forward or physically remove any PDRD video from the police
department, unless a video is being signed out from the evidence section for use in a criminal
court case.


•  Digital PDRD files not associated with an investigation are automatically deleted from the
evidence.com after two years.


423.4.3 SUBMISSION OF DIGITAL MEDIA


See Computers and Digital Evidence Policy for required procedures for the submission of digital media
used by cameras or other recording devices.
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Policy 423 - Portable Audio/Video Recorders, suboart 423.5, Activation of the Portable Recorder


This policy is not intended to describe every possible situation in which the portable recorder shall be
used, although there are many situations where its sue is appropriate.


Members shall activate their recorder whenever there is a reasonable expectation of an adversarial
encounter, violence, inter-personal conflict, use of force, or display of weapons or any time the member
believes it would be appropriate or valuable to record an incident.


In addition, the portable recorder shall be activated in any of the following situations;


a) Prior to arrival at dispatched or self-initiated responses to calls for service
b) All enforcement and investigative contacts including stops and field interview (Fl) situations
c) Traffic stops including, but not limited to, traffic violations, stranded motorist assistance and all


crime interdiction stops


d) Self-initiated activity in which a member would normally notify the Communications Center
e) Any other contact that becomes adversarial after the initial contact in a situation that would not


otherwise require recording


Members should remain sensitive to the dignity of all individuals being recorded and exercise sound
discretion to respect privacy by discontinuing recording whenever it reasonably appears to the member
that such privacy may outweigh any legitimate law enforcement interest in recording.


Requests by members of the public to stop recording should be considered using this same criterion.


Recording shall resume when privacy is no longer at issue unless the circumstances no longer fit the
criteria for recording.


Activation of the PDRD is not required for routine, unplanned policy-citizen interactions or public contacts
including but not limited to providing directions/information, signing off mechanical violations, friendly
greetings, or casual conversation with citizens or city officials.


At no time is a member expected to jeopardize his/her safety in order to activate a portable recorder or
change the recording media. However, the recorder shall be activated in situations described above as


soon as reasonably practicable.


423.5.1 SURREPTITIOUS USE OF THE PORTABLE RECORDER


Members of the Department may surreptitiously record any conversation during the course of a criminal
investigation in which the member reasonably believes that such a recording will be lawful and beneficial
to the investigation (Penal Code §633).


Members shall not surreptitiously record another department member without a court order unless
lawfully authorized by the Police Chief or the authorized designee.


423.5.2 CESSATION OF RECORDING


Once activated, the portable recorder shall remain on continuously until the member reasonably believes


that his/her direct participation in the incident is complete or the situation no longer fits the criteria for
activation. Recording may be stopped during significant periods of inactivity such as report writing or
other breaks from direct participation in the incident.
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Members shall cease audio recording whenever necessary to ensure conversations are not recorded
between a person in custody and the person's attorney, religious advisor or physician, unless there is
explicit consent from all parties to the conversation (Penal Code §633).


423.5.3 EXPLOSIVE DEVICE


Many portable devices, including body-worn cameras and audio/video transmitters, emit radio waves that
could trigger an explosive device. Therefore, these devices should not be used where an explosive device
may be present.


Skelly Meeting


Personnel Analyst II Patrice Miller arranged for a Zoom video conference call for me to hear from the
employee and any employee representative(s). The Zoom meeting was conducted on April 20, 2022
beginning at approximately 1:31 p.m. (Eastern time) and ended at approximately 4:13 p.m. (Eastern time).
In attendance were:


•  Marc Fox, consultant/Skelly Officer


•  Police Officer


•  counsel for  (Mastagni Holstedt, APC)
• , Liebert Cassidy Whitmore (observer)


Ms. Miller did not participate in the Skelly meeting as she left the Zoom video conference once all
attendees had checked in.  observed, but did not otherwise participate in any manner during
the Skelly meeting.


Summary of Skelly Meeting


Following introductions, I reviewed with the attendees the documents received and noting for
Officer  and Mr.  the documents/recordings that were not reviewed.


I noted that there were three questions I had prior to the employee's/representative's presentation. I
asked what is an "EO Tech"^^ and was told that it is an electronic sight for the rifle. I asked how


got to Best Buy" and  replied that he rode in the Police Department truck with
 and  and believes that he let himself out of the truck at Best Buy. From a


handrawn map of Walgreens and the intersecting streets (drawn from memory), I asked confirmation of
where  was located, where  and the two other Officers in the truck met with


, and which parking lot entrances that the captain and the officers separately drove into
Walgreens."


Mr.  stated that they would begin their presentation and follow-up with their expert's use of force
report.


 Interview Transcript-Part One, page 16 line 3


Attachment Gl, page 14 line 11 ("we") and Attachment G1 page 15 line 17 ("I")
 Interview Transcript - Part One, page 10 lines 21-25 and page 10 lines 44-45 and continuing to page 11 lines 1-2. The


question was asked as it was unclear to the 5kelly Officer where the two vehicles met and which driveway each vehicle entered into the


Walgreens' parking lot. The question was asked at the beginning of the Skelly meeting so as to avoid any interruption of the
employee's/representative's presentation in the event this general topic was included in their presentation.
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//
Officer  began:


Appreciate the time and process; this has been a difficult process
Background about me


o  Raised in  area


o  Got congressional nomination to West Point - did not attend due to


o 
o ; approximately 5 years in patrol, then gang investigator at


o  4 years  SWAT


o  2011 Animal Control Officer was shot; one of the first on-site; Medal of Valor award for
rescue of the Animal Control Officer


o  Received lots of training at
o  lateral move to Vallejo Police Department, which provided better pay
o  Spent about one year in patrol
o  Founding member of Crime Reduction Team


o  Pioneer in department regarding human trafficking
o  4 years at SWAT; team leader, acting Sergeant
o  Performance evaluations exceed expectations since 2016
o  No discipline


Had opportunity to think about this situation for almost 2 years
I didn't want to use deadly force; no officer does


I firmly believe that I acted reasonably, within policy; stand by my actions
We met up with  following his call


o  Very brief interaction


o  Going to do some type of felony traffic stop
o  Had been used that way dozens of times that night
o  droye away


Seconds before we arrived.  said person in black is armed


Mr. Monterrosa was running awkwardly, arm holding hand down by waist area; alerted to ; he
was going to a vehicle then back out, crouched, no evidence of surrender, believe he was going
to fight (i.e., fight/flight mode)


Believed my partners were going to be shot at
Didn't know if  and  hear  say someone is armed] or
knew about what was going on


No other reasonable option except firing through the windshield; fired 5 quick rounds in about a
second^^


Needed to balance the number of rounds [fired]; needed to ensure the target isn't going to move
Has received extensive training


o  Advanced Firearms in personnel file, including time spent shooting through glass
o  As well as Vallejo Police Department range shooting through glass multiple times


Mr. Monterrosa ultimately did not have a firearm


No one wants to be wrong


Case where someone had something that looks like a firearm in place (waistband) where firearms
are typically stored


when asked by the Skelly Officer,  confirmed that it was five shots in a total of about one second and not one second for each
of five shots.
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•  Reasonable, appropriate and within department policy


•  Knowing I [  did the best I could based on information at that time


Mr.  noted that the Notice of Intent to Discipline focused on two areas:


1. There was not an imminent threat under Penal Code 835a, that  had a generalized
concern and fear of future action;


2. There were other available feasible actions under Penal Code 835a, including de-escalation. The


officers engaged in a poor tactical approach.


Mr.  said:


•  The OIR Group and the Police Chief focused on tactics


•  The law didn't change related to use of force analysis


•  Threat or tactically poor way that detectives responded to the scene and failure to employ de-
escalation techniques (OIR Group's Administrative Investigation Report, page 43)


•  But what OIR and Police Chief have done is cherry-picked facts toward unreasonableness; took
 statements out of context


•  OIR didn't include


o  human factor analysis (e.g., adrenaline)


o  apply U.S. Supreme Court's Graham v Connor


o what was going on in the community - attacks on the Police Department, officers,


widespread violence and chaos


•  detectives were called in because of the widespread issues


•  OIR's analysis is purely hindsight, based on Mr. Monterrosa being unarmed - which doesn't
matter under the totality of circumstances analysis


Officer  said:


•  (rhetorically) how closesdoes a gun have to look (e.g., air soft gun) for an officer to think it is a
gun


•  All sense of time is lost in the report (time stamps of call go out, etc.)


Mr.  said that in reviewing the Graham factors/Penal Code 835a:


•  OIR mistakenlanalysis of "[i]n sum, the fact that  misinterpreted the actual threat
level presented by Mr. Monterrosa at the time of the use of deadly force was due to the "plan"
he was part of, which was devoid of any efforts of de-escalation and tactically risky."^®


•  There was an immediate threat as evidenced by Mr. Monterrosa not taking flight and was


crouching


•  There was no use of force expert


•  Starts with a mistaken perception


•  The second most important factor (Policy 300.5.2.b) as described in the OIR report [page 46] is


the conduct of the individual being confronted, as reasonably perceived by the office at the time.


•  What they are discounting and ignoring is that all three detectives' observations was that


Mr. Monterrosa was armed


OIR Group Administrative Investigation Report, page 60, second paragraph
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•  3-4 seconds from when  says possibly armed and the shooting; timing is completely lost
in the OIR report


•  Mr. Monterrosa turned to face officers when he has the opportunity to escape


•  Looting had been happening all night long - people flee and  wasn't expecting
Mr. Monterrosa to turn toward the detectives


Officer  said there was no time to change tactics.


Mr.  continued:


•  All three detectives thought Mr. Monterrosa was armed


•  The Notice of Intent to Discipline, page 4, the bullets of "People are generally armed", "A Lot of
these people were armed" and "  says, 'he's armed'" are not generalized concerns


•  Generally, lots of looters in Vallejo


•  Needed to look at specifics, which were ignored


•  The Police Chief's conclusion was that  didn't see the gun


•  No single officer in California receives training that you must see the gun [before taking action]


Officer  continued:


Too late if the gun is pointed first


Reaction is always slower than action


Not consistent with training, or California or federal law or policy


We know people can be armed (e.g., traffic stop) - doesn't mean we shoot them


Didn't shoot someone because  says someone is armed


Mr. Monterrosa abandons plan to flee, turns, grabs object in waistband that looks like a gun


My [  mindset is immediately of deadly threat


Mr.  continued:


Training based on scientific study/analysis


Studies show officers cannot react fast enough even when gun is at the ready; suspect wins every


time


The Police Chief says  acted out of some fear of future harm (see People v Aris);


couldn't be further from the truth


The Police Chief says  was on edge, on high alert


The Notice of Intent to Discipline, page 6 - fear of future harm alone is insufficient, must be fear


of imminent threat which must be dealt with


Not the basis of  using force


Ne used force because someone was grabbing item in waistband that all three detectives that was


a weapon


Not peaceful protest that night


All hands on deck


Inconceivable that officers wouldn't be on high alert that night


One of the most offensive things in the OIR report said this was a public safety risk because it was


a robbery; don't believe any citizen would view it as a public safety risk


My notes did not attribute the following to  or  I believe comments came from
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•  All three officers perceived present ability, opportunity and apparent intent to immediately cause
bodily injury


•  Because Mr. Monterrosa's not armed doesn't change the analysis


•  OIR and the Police Chief are basing this all on tactics


•  Using detectives CRT/SWAT experience; saying they should have used those skills. This was not a
SWAT or CRT response; this is a patrol operation.


•  and others are in a patrol function that night.  says I'm going this way, you
go that way. A felony traffic stop.


•  No times, no distances in the analysis.


•  They [the officers] had distance, there was no time.


Officer continued:


About the plan:


o We understood the  plan
o  Hold them at bay, do a felony traffic stop


o  Time, distance, cover to hold suspects at gunpoint
o  And hope they comply


•  I attempted to use that standardized, orthodox plan


•  Incorrect to not include


In terms of the OIR interviews. Office  continued:


•  Page 54, paragraph 1; page 52, paragraph 2; and page 53, paragraph 4 - in all of these sections,


OIR is asking all three detectives about how our unit operates


• We were giving generalized statements


•  OIR ignores that we weren't operating as CRT; ignoring that responding to felony crime in progress
initiated by a


• We were saying our mind is geared in that way


•  Doesn't mean that fits all scenarios we were presented with


•  Resources were deployed throughout the City


•  Not fair for OIR to say didn't do it that night; ignores that the  prioritized/launched this
event


•  Our plan did utilize plan, distance and cover


Mr. resumed:


•  And that's why you have shots fired through the windshield


•  Firing between colleagues - the meaning of this isn't mentioned at all in the report


•  Immediacy is a big deal and an indication of someone who perceives an immediate threat


•  Using de-escalation is dependent on circumstances. Time, distance and cover was attempted as


de-escalation and Mr. Monterrosa took aggressive steps in his action


•  No opportunity to take de-escalation; no other feasible, available option


•  No time when Mr. Monterrosa is bending down and reaching


Mr.  continued:


•  Primary cause for Just cause - notice is the #1 - conduct could lead to discipline
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•  Policy 300 was adopted in January 2020^®; this event occurred in June 2020
•  There was no training on the updated policy, except to read it
•  The de-escalation section is new, part of the law


•  Crux of de-escalation was for crisis management (example, mental health call)


Officer  gave the example of a kid in the yard with a knife:


•  Don't approach, use other approaches


•  De-escalation is not applied to crimes in progress; use time, distance, cover


•  Use when situation is static, not a person in crisis, not the situation here [with Mr. Monterrrosa]


Mr.  said:


•  They were looting


• We [police officers] are going to stop them using felony stop principles
•  In terms of human factors in the shooting:


o Mr. Monterrosa was shot in the back of the head


o  He turns his head;


o Multitude of studies


o  Shots were less than 2 seconds


o  Doesn't mean that threat was dissipated


o  OIR did inappropriate analysis and not consistent with studies^®
•  Officer  post-shooting statements re: objective belief (what did you point at us; he pointed


a gun at us)


o  Disregards what happens after shooting someone (adrenaline)


o  I've [Mr.  been Involved with dozens, perhaps hundreds, of shooting incidents
and sometimes people say things that make no sense


o What he meant was "did you see the gun?"^°


Mr.  continued. In the Notice of Intent to Discipline (page 6, paragraph 1), the Notice says, in part,
that Officer  was "on edge", that he was "fearful that something bad's gonna happen" and that he
"also told criminal investigations that you [Officer  had waited too long to shoot in a prior case and
had resolved not to do this again in the future." This "waiting too long" statement is made from whole
cloth. Officer  doesn't talk in the criminal investigation about prior shootings. In the administrative
interview with the OIR Group reads as follows:


"I waited to shoot at that suspect, even though he had taken a handgun out, several times,


out of his waistband, and was running with it, and I realized - and I said in the de-brief for


that one, that my mistake was, you know, maybe possibly waiting, I put myself at risk
when I shouldn't have because I was worried about a previous officer-involved shooting.


"And so, I think, what I've learned is you Just have to deal with the situation as it's


happening."^^


April 28, 2022 email from Mr.  to the Skelly Officer corrects the date to February 27, 2020.


It was either at this time or at/near the conclusion of the Skelly meeting that I told Mr.  that if I referenced my "How Arbitration
Works" book that, similar to disparate treatment arguments, that mentioning studies was likely insufficient and that proof would be needed
to back up his scientific studies-related comments.


It was at/near the conclusion of the Skelly meeting that I asked Mr.  to provide me, at the same time he was providing other
materials, the citation in the document(s) where Officer  provides this clarification of these two statements.


Exhibit Gl, page 86 lines 21-25 and continue on page 87 lines 1-4
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Mr.  said that nothing in the Notice of Intent to Discipline matches with the above citation. It
reflects a consistent misinterpretation, taking things out of context.


In terms of the body worn camera,^^ Mr.  said this was a de minimus violation warranting a letter
of reprimand.


Mr.  pointed out that the Police Department has failed to follow its own policies:


•  Policy 301 - Critical Incident Review Boards - states in subpart 301.4 that "[t]he Critical Incident
Review Board will be convened when the use of force by a member results in very serious injury
or death of another."


•  Policy 301 - Critical Incident Review Boards - states in subpart 301.4.1 that the Critical Incent
Review Board is to be comprised of five members.


•  There was no Critical Incident Review Board convened.


•  In Policy 306 - Officer-Involved Shootings and Deaths - in subpart 306.6 (Administrative
Investigation) states that the investigation will be conducted under the supervision of the Internal
Affairs Unit and Officer  administrative investigation was not under the supervision of this
unit.


•  In subpart 306.6(b)(1), OIR's administrative interview was completely duplicative interview of
Officer  statement to criminal investigators and in violation of this policy subpart.


•  In subpart 306(c)(6), the completed administrative investigation was not submitted to the Use of
Force Review Board and in violation of this policy subpart.


•  Mr.  said he found it hypocritical for the Police Department to not follow their own
policies.


Officer  said:


•  Troubling to me


•  Police Chief didn't convene Board


•  Reasons to not use this policy are exactly why you should follow the policy - use of objective
standards


•  In terms of Policy 306 -1 [Officer  gave voluntary statement to criminal investigators. 1 gave
duplicative statement; policy was abdicated, wrong and hypocritical to come as policy violations
to others


Mr.  summarized:


See pre-shooting standard outlined in Koussaya v City of Stockton


The totality of circumstances - all factors known by the officer at the time of the shooting
This investigation ignores the real facts, situation and what the officers were facing that evening
There was no excessive force


No sustained findings for the proposed discipline


Mr. concluded:


•  Officer  continued to work for a year after the shooting, including as SWAT team leader


I asked that Mr.  keep his comments brief on these alleged two policy violations.
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•  Officer was not placed on administrative leave until June 14, 2021


At the conclusion of the Skelly meeting, we agreed for Mr.  to provide the Skelly Officer, by
April 27, 2022, supplemental documents and referrals within the documents to specific citations. The
supplemental materials were received prior to the deadline, are listed at the conclusion of this document,
and have been enclosed on a flash drive.


Determinations and Findings:


Valleio Policy Deportment Policies 301 and 306


Employee and employee's representative allege the City has failed to abide by the requirements of Police
Department Policy 301 - Critical Incident Review Boards and Policy 306 - Officer-Involved Shootings and
Deaths.


For the purpose of the following analysis, as the Skelly Officer I have assumed the allegation is accurate.
The City's failure to compose a Critical Incident Review Board, for duplicative questions in an
administrative interview, and any failure for the administrative investigation to be conducted through the
Internal Affairs Unit neither increases nor decreases the City's burden of proof in demonstrating the
employee's violation of policies described in the Notice of Intent to Discipline. Any failure by the City with
respect to Policy 301 and Policy 306 had no impact on my objective review and proposed
recommendation(s).


Charge One: Valleio Police Department Policy 300.4


In terms of de-escalation (Charge One), Mr.  states in the Skelly meeting that Policy 300 was
adopted (amended) in February 2020, that the de-escalation section is new to the policy and employees
received no training on this section. The employee/employee's representative's inference is not that this
is a new section to the policy, but that "de-escalation" is an all-together new concept and such an
inference, if intended, seems implausible to this lay person Skelly Officer.


The Notice of Intent to Discipline includes:


"Even if your use of deadly force was technically proper, which I [Police Chief] do not
believe to be accurate. Policy 300.4 requires officers to take "reasonable and prudent


actions which operate to mitigate the immediacy of the threat." You, your colleagues and
 helped create confusion and chaos by rushing into the Walgreens parking


lot without adequate planning. You were not driving the CRT vehicle, but you still had a
say in how events would transpire. You should have provided feedback to
and your colleagues that the four of you needed a better plan. As you said in your


administrative interview, "we always have time on our side, in our unit...there's rarely a


need to rush anything in CRT." You had time on your side that night and additional offers
on the way."


The lack of planning, in my judgement, is a reflection of Officer poor performance and not a failure
to engage in de-escalation. Policy 300.4 states, in part "[d]e-escalation tactics and techniques are those
actions undertaken by an officer(s) to avoid physical confrontations and to increase the likelihood of
voluntary compliance or cooperation.""


Policy 300 - Use of Force, subpart 300.4, De-Esca!ation paragraph 2.
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In my view/analysis. Officer  actions are better evaluated against Policy 300, subpart 300.5 (Use of
Force) and subpart 300.6 (Deadly Force Applications). As such, I am unable to make a sustained
determination that Officer  has violated subpart 300.4.


Charges Two and Three: Valleio Police Department Policy 300.5 and 300.6


Upon review of the Notice of Intent to Discipline, the Skelly packet documents, hearing the employee and
his representative, receiving and reviewing the employee's supplemental materials, I have a reasonable
belief that Officer fired and shot Mr. Monterrosa based on a generalized fear, acted based on
insufficient information, and violated Policy 300 - Use of Force, subpart 300.5 (Charge Two) and subpart
300.6 (Charge Three). However, because of the following conflicts and information, I am unable to meet
a preponderance of evidence standard and cannot make sustain findings that Officer violated
either subpart 300.5 or 300.6.


Officer had a generalized fear as evidenced in his June 2, 2020 criminal investigation interview.^" In
this interview. Officer  begins to describe what happened by referencing "the incident really goes
back, um, a couple days ago" and describes a number of incidents related to looting and criminal behavior
in the Bay Area and in Vallejo. He further describes^^ how he is "on edge already" and "I'm fearful that
something bad's gonna happen". Reading the Skelly materials, listening to the employee and the
employee's representative, and reading the employee/employee's representative's supplemental
materials draws me to the conclusion that Officer  shooting of Mr. Monterrosa was heavily
influenced because of this generalized fear and in contradiction of Graham v. Conner and more akin to
the impermissible activities described in People v Aris.


However, on the very next day, June 3,2020, the Police Chief wrote an email which provided the following


synopsis of the event:


"On June 2, 2020, at 0037 hours, our officers responded to a group of looters located at
the Walgreens Pharmacy, 1050 Redwood Street. It should be noted that officers
continually responded to that location all night for looters - with the first call coming in


at 2217 hours. Upon arrival at 0036 hours, one of the responding officers broadcast that


a subject, later identified Sean Monterrosa, appeared to be armed. As Crime Reduction


Team (CRT) detectives arrived in the log, they perceived a deadly threat. A detective with
CRT discharged his firearm. Life-saving measures were attempted, but Monterrosa


succumbed to his injuries."^® [emphasis added]


The Police Chiefs tacit message is that the police officers acted within policy and because of an immediate
deadly threat.


In Officer  2020 performance evaluation", there are no concerns expressed regarding Officer
actions concerning this June 2, 2020 incident. This includes, by example, the lack of


communication, the absence of a plan of action, and whether the shooting was within or outside of
department policy. (I acknowledge that any "pending" action generally would be inappropriate for
inclusion in the personnel file.)


 Interview Transcript - Part One; page 7 starting at line 12 through page 9 line 31.


 Interview Transcript - Part One; page 9 starting at line 43 through page 10 line 14.
Supplemental materials from employee's representative Exhibit 10.


Located within Officer's  personnel file. The 2020 performance evaluation is signed by the rater/supervisor (Sergeant) on
December 27, 2020, singed by the Div. Comm./Manager (Lieutenant) on January 25, 2021, signed by the Bureau Commander on March 2,
2021, signed by Officer  on March 10, 2021 and signed by the Chief of Police on March 17, 2021.
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Officer  is interviewed by OIR Group on March 18 2021 28


During the Skelly meeting, Officer  said that he was placed on administrative leave beginning June 14,
2021. From my professional human resources management experiences, this begs the question - if
Officer  conduct was potential so egregious that it would lead to dismissal from employment, why
did the City/Police Department wait from June 2020 to June 2021 before Officer  was placed on
administrative leave? If Officer  had an administrative interview on March 18, 2021, then why was
there a delay from March 2021 to June 2021 before placing him on paid administrative leave?


OIR Group's Administrative Investigative Report is dated June 2021.


Footnote 12 (page 41) of the OIR Group's Administrative Investigative Report reads:


"As evidenced by  body-worn camera, not all the vehicles were out
of the parking lot at the time Detective  shot and it is likely that one of the rounds
he fired struck the fleeing truck, calling into question his representation that he had a
clear backdrop."


The Administrative investigative Report continues:


"After the silver truck that was sighted at the Walgreens drive-through area was
recovered (following an extended vehicle pursuit), it was found to have a hole resembling
a bullet hole in the left driver's side of the vehicle. Moreover, a review of


 body camera video footage show a silver truck turning and leaving the scene at
a point and in a direction that corresponded to the possibility of its being struck. The
likelihood that one of Detective  rounds struck the silver vehicle is further evidence


of the concerns raised by the shooting, and is a further factor for a finding of
unreasonableness.""


The report lacks proof that one of the shots fired by Officer  hit the fleeing truck. The conclusions
reached by OIR Group are, at best, theoretical and should not - rather, cannot - be used as a theory does
not demonstrate proof.


The OIR Group reaches a conclusion that because Mr. Monterrosa was shot in the back of the head the
threat had dissipated and Officer  use of deadly force was unnecessary." I see at least one
alternative and plausible scenario: Officer  fired five quick rounds in about a second^^ and the last
shot strikes Mr. Monterrosa in the back of the head as he was moving because of the shots fired at him.
While I do not embrace/accept the employee/employee representative's scientific studies (see following
paragraphs), as a lay person I think it would be reasonable to anticipate a person to make some bodily
movement if a firearm is shot toward that person. As the Skelly Officer, I did not see this conclusion as
having reached the requisite level of proof.


I do not adopt the employee/employee representative's statements regarding scientific studies. In
Mr.  April 25, 2022 letter to the Skelly Officer, Mr.  wrote:


Exhibit Gl, second page of the document (unnumbered page]
OIR Group Administrative Investigation Report, page 58 S"* full paragraph.
OIR Group Administrative Investigation Report, page 46 last paragraph, continuing to page 47.
Officer  statement in the Skelly meeting.
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"Considering our reliance on, and references to, the science of law enforcement during
our Skelly presentation, I have included a number of articles by Force Science and Lexipol
regarding human performance issues related perception reaction time, the number of
shots fired during an officer-involved shooting, and de-escalation in real-life law
enforcement encounters. As you are aware, most California law enforcement agencies
utilize Lexipol for policy and training. Force Science, Inc. is the pre-eminent, nationally
recognized law enforcement human factors research group that advises California law
enforcement. Lexipol, California's Peace Officer Standards and Training ("POST"), and
local law enforcement agencies and academies utilize Force Science research and training
for drafting and implementing policy and training at the statewide and local levels."
[emphasis added]


I  found myself unimpressed with the Force Science articles.^^ In terms of "scientific studies", I was
disappointed in the lack of information within the articles.


•  For example, the sample size of the study was either nonexistent or very small (Exhibit 12 - 39
volunteers. Exhibit 13 - 24 male test subject volunteers. Exhibit 15 - 32 officers of whom 30 are
male) and I do not see how a researcher can draw statistically valid conclusions based on these
sample sizes.


•  There appears to be no test or control group (for example, in medical trials one group receives a
placebo while the other group receives the test medicine).


•  Each article was published in Force Science's own website and only one appeared to have been
peer-reviewed.^^'^''


Following Officer  shots fired, he says;


"  What did he point at us?
 I don't know, man.


 (to other officers): Hey, he pointed a gun at us."^^


I agree with the Police Chief's findings regarding the question^®, with one notable exception. The Notice
of Intent includes the Police Chief's findings based, in part, on Officer  "tone". The Skelly materials
do not include an audio recording of the criminal investigation interviews and I cannot ascribe "tone"
based on the transcript. As noted earlier, I did not listen to the audio recording of Officer 
administrative interview.


In terms of Officer  trainings related to shooting through glass, the Notice of Intent to Discipline
says, in part, that "[d]uring your interview in this investigation, you were [asked] about your training firing
through windshields. While you recalled learning it could affect a round's trajectory, you stated you did
not receive extensive training on this subject."" Employee's representative pointed the Skelly Officer to
the following areas where Officer  described his firearm training: Detective  Interview Transcript


Supplemental materials from employee's representative Exhibits 11,12,13,14,15,16,18, and 19.
Peer review is designed to assess the validity, quality and often the originality of articles for publication. Its ultimate purpose is to maintain
the integrity of science by filtering out invalid or poor quality articles.
Supplemental materials from employee's representative Exhibit 15, page 1 last paragraph, "...a peer-reviewed professional quarterly..."
OIR Group Administrative Investigation report, page 6. See also Detective  Interview Transcript - Part Two lines 81 - 119 and
Attachment G1 beginning on page 68 line 1 through page 71 line 7.
Notice of Intent to Discipline, page 5 A"' and S"* full paragraphs.
Notice of Intent to Discipline, footnote 5.
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- Part One page 1 line 42 through page 2 line 6 and page 13 lines 29-38; Exhibit G1 line 16 through page
63 line 13. The footnote within the Notice of Intent to Discipline appears to be inaccurate.


I do not believe I have misread the OIR Group's Administrative Investigation Report. The OIR Group makes
statements, analysis and findings that because Mr. Monterrosa ultimately did not have a gun, Officer
(and the other police officers) were in error. Such statements can be found, as examples:


•  "As it turns out, Mr. Monterrosa did not have a firearm at the time of the shooting, but that does
not end the inquiry of whether it was reasonable for the detective to believe he was an imminent
threat. Instead, the question is whether the mistaken perception of an immediate and severe
threat was objectively reasonable."^®


•  "But this interpretation proved to be objectively incorrect insofar as Mr. Monterrosa had nothing
to shoot with."®^


•  "While the two detectives differ amongst themselves and with Detective  on specific details,
they all incorrectly interpreted Mr. Monterrosa's acts as aggression, ail incorrectly believed they
saw what they believed to have been a weapon...""®


•  "While Mr. Monterrosa had a hammer at the time he was killed, the hammer did not present an
imminent threat to the officers at the time deadly force was used.""^


These references that Mr. Monterrosa did not have a firearm seem to be contradictory to the police
officer's required analysis under Penal Code §835a and the Police Department's Use of Force Policy, in
particular the conduct of the individual being confronted as reasonably perceived by the officer at the
time, including the apparent immediacy and severity of the threat.


As mentioned at the beginning of these determinations and findings of Policy 300.5 and 300.6, I have a


reasonable belief that Officer  fired and shot Mr. Monterrosa based on a generalized fear, acted
based on insufficient information, and violated Policy 300.5 and Policy 300.6. The above paragraphs, with
the exception of the placement of Officer  on administrative leave, diminished my ability to make
affirmative statements that the City has demonstrated the requisite proof. Assuming that I would have
made a sustained finding(s) as to violation(s) of the Use of Force policy, then the timing of when Officer


 was placed on administrative leave would likely have been included in my analysis as to any


recommendation as to whether the proposed disciplinary action should be sustained, modified in some
specific way, or revoked.


Charae Four: Valleio Police Department Policy 321.5.6


In Charge Four, Officer  is alleged to have violated the City's Standard of Conduct Policy, subpart
causes for discipline - efficiency. From the Notice of Intent to Discipline:


"Given your tactical training and experience, you knew or should have known that you
needed to carefully assess and plan to handle perceived threats. Given the lack of


cover/other units on scene, and the widespread looting and protests, if you believed that
anyone in the parking lot was armed, you should have insisted on careful planning,


including de-escalation. You failed to do so, and in the midst of the confusion and chaos


that you helped create, exercised very poor judgment. Your conduct amounts to
unsatisfactory performance in violation of Policy 321.5.6.""^


OIR Group Administrative investigative Report page 45, section (a) lines 3-6
OIR Group Administrative Investigative Report page 46, section b, Z""* paragraph lines 9-10


OIR Group Administrative Investigative Report page 48, Z""* full paragraph lines 1-3
OIR Group Administrative Investigative Report, page 49, section (h) first Z lines


Notice of Intent to Discipline, page 6, paragraph 4.
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The full text of Policy 321.5.6 is printed earlier in this document. As to subsections (c), (d) and (e), it is my
determination that the City has not presented information that the employee engaged in any conduct
related to these items and, as such, any intended City findings related to these three areas are not
sustained.


Subsection (b) is neglect of duty. Discipline and Discharge in Arbitration (Third Edition, page 4-17)
includes, in part:


"Arbitrators generally consider "negligence" to be the failure to do what a reasonably
prudent employee would have done, or not done, under the same or similar
circumstances."


The conversation that Officer  with the two other Officers had with  was brief. Despite
the statements from Officer  during the Skelly meeting, I cannot make a finding that there was a
common understanding that the two vehicles would make a felony vehicle stop - aside from the decision
of how each vehicle would enter the Walgreen's parking lot, there seems to have been no discussion of
how these police officers  would initiate and respond to the looters.


During the Skelly meeting. Officer  and/or his representative stated that they would engage these
looters via a felony traffic stop"^ and use time, distance and cover to hold the suspects at gunpoint. The
phrasing of "time, distance and cover" was mentioned several times during the Skelly meeting. It came
across to the Skelly Officer as rehearsed and designed to convey the message that there was an agreed-
upon plan on how both police vehicles would intersect with the looters and how the police personnel
would engage the looters.


As noted in the Skelly materials, there was a lack of planning and a lack of a plan itself. I would attribute
this as both negligent and poor performance. As the Police Chief makes a finding only of poor
performance, so, I too, sustain a finding as to poor performance.


The statement of "if you believed that anyone in the parking lot was armed, you should have insisted on
careful planning, including de-escalation" belies the timing of this incident. It was after
vehicle and the police officers' truck parted ways that  says "it looks like they're armed,
possibly armed." There were mere seconds from when  makes this announcement, to
when the truck with Officer  enters the Walgreen's parking lot, and when Officer  shoots
Mr. Monterrosa. There was, though, a generalized concern of looters having firearms; however, there
was no discussion'*'' and no plan between these three officers and one captain should this move from a
generalized concern to an actual event at Walgreens.


As to the corrective action for Officer  poor performance, I offer the following. Presumably, the
other two police officers and the one  also have a finding of poor performance for these
same reasons that apply to Officer  Assuming that the other two police officers have similar work
tenure and similar prior disciplinary actions (or the lack thereof), then it would be my judgement that
Officer  corrective action would be the same, or substantially similar, to that of the other two


Also, Exhibit Gl, page 26 lines 19-25 and continuing on page 27, lines 1-3.
Also, Exhibit Gl, page 39, lines 5-8.
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officers. ̂  I cannot comment as to whether these other officers are similarly situated, or not, with Officer
 as such an analysis/judgement is outside the scope of this particular assignment.


Charges Five and Six: Valleio Policy Department Policy 423.4 and 423.5
The allegation that on June 1, 2020, Officer  violated Vallejo Police Department Policy manual section
423.4 Portable Audio/Video Recorders Member Responsibilities (Charge Five) is not sustained. Nothing
within the Notice of Intent to Discipline's summary of facts or analysis sections references how the
employee violated this policy section. I did not find within the Notice of Intent to Discipline an allegation
or finding that Officer  failed in his responsibilities/duties of ensuring the equipment is in good
working order (Section 423.4), the use of the portable audio/video recorder is properly documented
(Section 423.4.1), or in the submission of digital media (Section 423.4.3).


The allegation that on June 1, 2020, Officer  responded to Walgreen's because of a crime in
progress and failed to activate the Portabie Audio/Video Recorders in a timeiy manner in violation of
Vallejo Police Department Poiicy Manual section 423.5 (Charge Six) is sustained. Officer  and
others in the same vehicle, responded to a report by  of looting at a Walgreens located
within Vallejo. Officer  and the others briefly met with  before traveling the remaining
block (at most) to Walgreens. Officer  was responding to a crime in progress and according to Officer


 in the Skelly meeting the police officers  would treat this incident as a felony vehicle stop.
Activation of the portable audio/video recorder is required under Policy 423.5, Activation of the Portable
Recorder. I find that the City has established by a preponderance of the evidence his violation of this
policy section. (In the Skelly meeting. Officer  representative conceded as to a de minimus violation
which the representative said warrants a letter of reprimand.)


Based on the presented materials, if the only finding was on the activation (e.g., timing of the activation)
of the portable audio/video recorder, then I would find that, absent additional information for similar
violations, the proposed dismissal from employment is excessive. Officer  should receive corrective
action which is the same or substantial similar to that received by other employees."®


Sincerely,


Marc A. Fox


Consultant/Skelly Officer


Attachment of a flash drive with the following documents received from the employee's representative:
•  April 25, 2022 letter from  to Marc Fox


•  (1)  V. City of Vallejo Use of Force Expert Report by Robert Fonzi
•  (2) Assembly Bill 392 (2019)
•  (3) Senate Bill 230 (2019)
•  (4) Graham v. Conner


•  (5) Relevant Excerpts from Graham
•  (6) Koussaya v. City of Stockton
•  (7) Relevant Excerpts from Koussaya


As a  is at least two ranks above a police officer, I can see how a public agency might distinguish a n as being not similarly
situated to Officer


If other employees similarly situation to Officer  were dismissed from employment, then my finding would be that Officer  is
dismissed from employment. If other similarly situated employees received, as an illustrative example only, a letter of counseling or
retraining, then my finding would be that a letter of counseling or retraining is provided to Officer
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(8) People V. Aris


(9)Relevant Excerpts from Aris
(10) June 3, 2020 Message of Appreciation email from Chief Williams to Vallejo PD
(11) You Don't Have to Shoot First; But You Better Do Something! (2020, Force Science)
(12) New Force Science Study Results: Prone Subjects with Hidden Hands More Dangerous Than
Imagined (2010, Force Science)
(13) Important New Reaction-Time Study Address What's Reasonable in Armed-Suspect
Encounters (2011, Force Science)
(14) New Assault Studies Ready for Publication (2021, Force Science)
(15) "Excessive" Shots and Falling Assailants: A Fresh Look at OlS Subtleties (2010, Force Science)
(16) Why So Many Shots Fired? Understanding Police Officer Reaction Time to Stop Shooting
(2018, Lexipol)


(17) Realistic De-Escalation (Part 1) (2020, Force Science)
(18) Realistic De-Escalation: Balancing Risk (Part 2a) (2020, Force Science)
(19) Realistic De-Escalation: Setting Conditions (Part 2b) (2020, Force Science)
(20) De-Escalation: A Commonsense Approach (2020, Lexipol)


Copy:


Carmen Valdez
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RJF & Associates Inc. 
Robert Fonzi 


 Training and Consulting 


robert.fonzi@yahoo.com 


 


 P.O. Box 1154, Yucaipa, CA  92399 


 951-312-9679 


 


April 15, 2022 


 


Mastagni & Holstedt 


1912 I Street 


Sacramento, Ca. 95811 


 


Attention:   


Re:.  vs. City of Vallejo Skelly Hearing 


 


Dear Mr.  


 


 After careful review, this report sets forth my opinions with respect to police procedures; 


specifically, the issues related to reasonable suspicion, totality of the circumstances, an officer’s 


perception, reactionary time, and the use of force involving    


 


 If additional discovery materials is pending and/or made available, I reserve the right to 


receive any and all additional discovery that may assist in my further evaluation of this matter.  


Additionally, I reserve the right to add, change and/or delete any of my opinions based on 


additional discovery, at which time a supplemental report may be submitted.  


 


I. Brief Summary of Qualifications: 


 


I am retired as Undersheriff from the San Bernardino County Sheriff's Department.  As 


Undersheriff, I was responsible for all administrative and operational commands within 


the Sheriff’s Department while directing day to day operations. In the absence of the 


Sheriff, I acted on his behalf at all internal and external meetings and events. Generally, 


my administrative duties included, but were not limited to: directing, planning, 


coordinating, and managing all functions within the Sheriff's Department. 


 


Specifically, my responsibilities included: directing and supervising subordinate 


executive and command staff; coordinating and commanding subordinate personnel in 


the management of administrative support services and criminal operations; interpreting 


and anticipating implications of proposed legislative/regulatory changes regarding 


correctional facilities; developing, directing and implementing policy and procedural 


changes resulting from legislative changes, procedures, or departmental philosophy.   


 


Prior to my position as Undersheriff, I was an Assistant Sheriff with the San Bernardino 


County Sheriff's Department.  As the Assistant Sheriff, I was responsible for all support 


operations within the organization.  My administrative duties included: directing, 


planning, coordinating, and managing all functions within a major area of assigned 


responsibility for the Sheriff's Department.  
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Prior to my position as Assistant Sheriff, I was a Deputy Chief with the San Bernardino 


County Sheriff's Department with responsibilities over several bureaus that included: 


Administrative Services, Court Security, Training Division, Detentions and Corrections.  


 


Prior to my promotion to Deputy Chief, I was the commanding officer for the Sheriff’s 


Employee Resources Division, which provides a broad range of services for the Sheriff’s 


Department.  Under my command, this division conducted background investigations, 


participated in state-wide recruiting, was responsible for the department’s payroll and 


benefits, coordinated hiring through County Human Resources and provided services for 


department personnel through the Sheriff’s Employee Assistance Team (SEAT). 


 


In my assignment as commanding officer for the West Valley Detention Center, prior to 


my Deputy Chief position, I was responsible for various issues involving personnel 


matters, disciplinary actions and policies and procedures in adherence with applicable 


state and federal laws. 


 


I served as the Chief of Police for the City of Yucaipa (a contract city with the San 


Bernardino County Sheriff’s Department).  My responsibilities included station 


operations, personnel management, criminal investigations, use of force training, and 


management of support staff.  As the Chief of Police, I served on multiple community 


projects, committees, and participated in city events.  


 


I am a 32-year veteran with the San Bernardino County Sheriff's Department and the San 


Diego Police Department.  I have several years of patrol experience in San Bernardino 


County and San Diego County.  My experience includes patrol operations, criminal 


investigations, internal affairs, civil liabilities, training, canine coordinator and 


corrections. 


 


I am most recognized in the realm of peace officer training.  With over 19 years of 


experience, I have trained approximately 10,000 law enforcement officers from all over 


the country. My expertise is extensive in the use of force and police procedures. I have 


testified as an expert witness in numerous civil and criminal trials in both state and 


federal court. 


 


II. Curriculum Vitae and Court Testimony:  I have attached my curriculum vitae, which 


outlines my training, knowledge, and experience.  Additionally, I have attached a list of 


court testimony within the past five years.   


 


III. Materials Reviewed:  As of the date of this report, I have reviewed the following 


reports, materials, and documents: 


 


1. Case work Vallejo OIS Admin 6 15 21 Final Report 


2.   Part One 6-2-20 


3.   Part Two 6-2-20 


4. File folder - Attachment A - Criminal Investigation Materials 


5. File folder - Subject Interviews in Criminal Investigation 


6. File folder - Other Materials from Criminal Case 


7. Attachment B -  Interview 
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8. Attachment C -  Interview 


9. Attachment D -  Interview 


10. Attachment E -  Subject Interview 


11. Attachment E1 -  Interview Transcripts 


12. Attachment F -  Subject Interview 


13. Attachment F1 -  Interview Transcripts 


14. Attachment G -  Subject Interview 


15. Attachment G1 -  Interview Transcripts  


16. Applicable P.O.S.T training 


17. Applicable policies and procedures 


 


Note:  I am informed and believe that I have received all Disclosures and Discovery 


Responses produced in this case, as well as all deposition transcripts that have been 


completed prior to the date of this report.  The foregoing list underscores those records to 


which I devoted substantial consideration.  In the event that any items reviewed were 


inadvertently omitted from the foregoing list, this expert will gladly supplement this list 


upon questioning under oath and reserves the right to supplement this list in a 


supplemental report.   
 


IV. Summary of Opinions:  The following opinions are based on my review of the above 


listed materials in addition to my training, knowledge, and experience.  I am prepared to 


testify and/or explain my opinions regarding the police procedures giving rise to this 


litigation.  I do not intend to offer my opinions as to the ultimate issues in this action, 


though I reserve the right to offer opinions based on my areas of expertise even if such 


opinions embrace the ultimate issues in the incident.  Additionally, I reserve the right to 


amend these opinions based upon additional testimony and/or discovery documents. 


 


Police practices and procedures are the applications of training that involve a variety of 


topics related to police response(s), communication, resources, use of force, and tactics 


based on the totality of the circumstances.  The application of police practices and 


procedures may vary depending on the information known or unknown by the officer(s) 


at the time of the incident.  


 


Additionally, the decision as to the appropriate police practices and/or procedures also 


depends on the time constraints, the risks presented by a suspect(s), the public, and the 


tools available to the officer(s).  


 


1. Based on my review of the listed material, it is my opinion that a police officer acting 


consistently with standard police practices and training would conclude that there was 


reasonable suspicion1 for   to initiate contact with a number of 


suspect(s), which included Sean Monterrosa (hereinafter referred to as Monterrosa), 


pending his investigation into a report that looting was occurring at Walgreens. 


 


 
1 Reasonable Suspicion: The suspicion necessary to make an investigative stop or detention. For it to be valid an 


officer must articulate certain facts justifying a stop for investigative purposes. First, he must be able to identify the 


criminal activity and/or the suspicious circumstances. Secondly, the person to be detained is reasonably suspected by 


the officer to be connected to the criminal activity. Finally, articulate those specific facts that exist under the totality 


of the circumstances at the time. 
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On the evening of   shooting, a number of major factors contributed 


to his perception and enhanced threat assessment2. There had been a series of events 


over several days (including that evening) that created a very hostile atmosphere 


towards police officers. A number of officers, including   expressed 


their concern and how extraordinarily unusual the situation had become. These 


factors significantly contributed to an enhanced threat assessment.  


 


One major factor that had a profound impact was information provided by  


 who indicated that looting and a burglary was occurring (in progress) at the 


Walgreens business.   also indicated over the police radio that the 


suspects were armed. This was compounded by a number of other factors; 1) multiple 


shootings that had been reported that evening, 2) suspects targeting a gun store, and 


3) police department concerned that their police headquarters would be under siege.     


 


Factors and information that contributed to   perception and 


threat assessment include but not limited to:  


 


• Vallejo Police Department, among many Law Enforcement agencies, was 


dealing with a high level of civil protest and violent unrest, which included 


extensive vandalism, looting, and arson that emerged following the George 


Floyd incident.  


• The City of Vallejo was experiencing this activity, including a clash with 


protestors outside the Police Department headquarters on Saturday, May 30.  


• In preparing for anticipated civil protest, violent unrest, and organized looting, 


the Vallejo Police Department activated several officers to supplement their 


regular patrol staffing.  


• Among the officers activated were    and   


• The officers were members of the Crime Reduction Team or CRT, whose 


specific assignment was targeted operations towards criminal activity.  


• The three  (   and  were assigned to the same 


vehicle and rode together in   duty vehicle (unmarked 


silver pickup truck equipped with lights and sirens).  


• Unlike traditional SWAT deployment, the SWAT members were serving as 


an added workforce pool to supplement patrol resources.  


• Mutual aid from other agencies weas present and added to the list of 


resources.   


• The  (   and  recall responding to a gun store 


that was possibly being looted.  


• The  (   and   moved towards the shopping 


district where looting had been reported.  


• As the  (   and  were driving towards the 


shopping district, they heard   priority radio traffic that he 


was observing active looting at the Walgreens located on Broadway.  


 


 
2 Threat assessment: Threat assessment involves an officer processing the totality of the circumstances by 


identifying a threat, a suspect’s ability to carry out a threat, and the officer’s ability to formulate a response to the 


threat. P.O.S.T learning domain - 20 
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• The  (   and  immediately responded to the 


location.  


•   was a passenger in   unmarked vehicle  


that was equipped with a siren and emergency lighting.  


• After pulling alongside   driver’s side, the  


exchange information and a plan to approach the Walgreens.  


•   estimated approximately 10 - 12 suspects, along with two 


vehicles in the Walgreen parking lot.  


•   immediately broadcasted over the radio, "They're wearing all 


black,” “It looks like they're armed, possibly armed."  


• The  (   and  reported that    


broadcast significantly heightened their respective perception and threat 


assessment.  


• After hearing   over the radio,   turned on his 


lights and siren on to identify their presence to the suspects.  


• This prompted a reaction from the various subjects/looters in the parking lot, 


who climbed into a gray pickup truck and fled the scene.   


• One of the suspects was dressed in black (later identified as Sean Monterrosa), 


ran towards a black sedan.  


• The  were focused on Monterrosa because of his interactions with 


the black sedan.  


• As the black sedan attempted to flee the parking lot, it collided with  


 car with enough force to deploy the airbags. 


 


According to   


• The activities that had occurred during the evenings of June, 1, 2020, and the 


early morning of June 2nd was unprecedented in his career.  


•   stated that the suspects engaging in the vandalism, looting, 


and shootings did not appear to care.  


• All the suspects acted with complete wanton and disregard for human life 


during various incidents in the city on both nights (06/01/20 and 06/02/20).  


•   indicated that he had never seen anything like that before 


during his entire career. 


•   indicated that there had been multiple burglaries and reports 


of looting at several businesses.  


•   advised that there was a car-jacking and an incident in which 


a suspect discharged a firearm at the owners of a marijuana dispensary.   


• During the course of the two nights, there were multiple calls in which 


firearms were mentioned.  


•   recalled responding to both the Walgreens and CVS for 


reports of looting.   


•   recalls multiple vehicle pursuits in which he was personally 


involved.  


•   was very concerned about the use of firearms because of the 


reports of subjects armed with firearms as they looted businesses. 


•   had located a loaded firearm in the vicinity of two suspects 


who had ran from him earlier in the evening.  
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• Local law enforcement agencies had received information that organizers 


were coordinating the looting and vandalism and who had made threats 


towards law enforcement officers.  


•   indicated that during the evening of May 30th, he participated 


in a traffic enforcement stop in which he was surrounded by suspects who 


threw bottles and firecrackers at him and other officers on scene.  


•   also indicated that during the evening of May 30th, he was at 


the Vallejo Police Department when he heard suspects shooting firearms a 


block away from the Police Department.  


•   took the initiative to check the Walgreens business due to the 


patterns of the looters.  


•   clarified the looters developed a pattern of leaving businesses 


after law enforcement responded and would return after police left the scene.    


•   stopped just east of the railroad tracks near Broadway Street 


when he saw vehicles driving into the pharmacy area of the business.  


•   turned his headlights off so that he could observe the activity 


at the business while he waited for additional police units to arrive.  


•   indicated that the subjects looting the Walgreens were 


possibly listening to a police radio.  


• After   advised his location over the radio, he saw a suspect 


near a silver pickup truck looking around the area, as if to look for him.  


•   saw the subjects moving quickly as they appeared to be 


organized. 


 


According to   


•   has been a police officer for almost 15 years and indicated 


that he had never witnessed the activities that occurred on the night of the 


shooting incident.  


• The activities made   concerned for his safety and the safety of 


his fellow officers.  


•   indicated that he was concerned because he was responding to 


various calls involving suspects who were breaking into businesses, suspects 


who were armed and reports of a shooting of a business owners and innocent 


people. 


•   was a passenger in   unmarked vehicle 


equipped with a siren and emergency lights.   


•   was seated in the rear passenger seat behind the  


 (driver).  


•   was seated in the front passenger seat.  


•   mentioned there had been several attempts to break into the 


AAA Gun Store throughout the night.  


•   read multiple bulletins over the several days that numerous  


gun stores had been burglarized throughout the bay area.  


• In the weeks following the death of George Floyd,   was 


assigned to monitor social media and news outlets to gather information 


regarding activities in the City of Vallejo, specifically plans for unlawful 


rioting and looting.  
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•   was aware from news and intelligence briefings that the 


situation had become increasingly violent and there had been attacks against 


law enforcement officers.  


•   was aware that a Federal Security Officer was killed in what 


appeared to be a well-coordinated attack with a high-powered rifle.  


• Many of the bulletins   had read advised that there was 


increasingly well-coordinated communication between suspects who were 


coordinating violence against law enforcement officers.  


• One group was identified as ANTIFA3.   


• There were specific social media postings about ANTIFA members coming 


into Vallejo to engage in violence and cause harm.  


•   had received multiple briefings over the last two days, via 


email, discussing that gun stores had been increasingly targeted and that 


people who were rioting and looting were making an effort to arm themselves 


and to steal firearms.  


•   believed that four bay area gun stores had been burglarized.  


• It was evident from the intelligence gathering that the groups had committed 


crimes in other bay area jurisdictions and recently had begun targeting Solano 


County Cities.  


• Specifically, social media talk involving coming to Vallejo, Fairfield, and 


Vacaville.  


• Over the weekend (Saturday), he was put on standby because there was an 


attempt to take over the Vallejo Police Department.  


• A riot ensued and the mob tried to take over the Police Department.  


•   was aware of discussions occurring regarding tactical 


planning on how to evacuate the Police Department should it be overrun, set 


on fire, as well as how to respond to shooters.  


• Discussions continued with a tactical briefing by  and 


Sergeant Jaksch on how they would evacuate the Police Department in the 


event it was under siege. 


• Earlier in the evening, before going into service,   was aware 


that large groups attempted to break into Triple A gun shop. 


• This information led   to be very concerned that looters were 


arming themselves.  


• As   arrived at the command post, he saw a caravan of cars 


(approximately ten), who appeared to arrive in the parking lot of the command 


post before leaving the area.  


• The same cluster of cars had been involved in several vehicle pursuits and had 


shot at business owners of a marijuana dispensary prior to his shooting. 


• Regarding the shooting incident,   was with  


 and  when they heard   broadcast information 


about a burglary in progress at the Walgreens drive-thru.  


 
3 ANTIFA: a left-wing anti-fascist and anti-racist political movement in the United States. As a highly decentralized 


array of autonomous groups, ANTIFA uses both nonviolent and violent direct action to achieve its goals. Much of 


ANTIFA political activism is nonviolent, involving posters and flyer campaigns, mutual aid, speeches, protest 


marches, and community organizing. Some who identify as ANTIA also combat far-right extremists (such as neo-


Nazis and white supremacists) and, at times, law enforcement, with tactics including digital activism, doxing, 


harassment, physical violence, and property damage. 
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According to   


• Before the incident,   indicated that there was elevated 


tension and a dangerous atmosphere.  


•   mentioned the armed carjacking earlier in the evening and 


reports of a shooting and looting at a marijuana dispensary.  


•   was working in a SWAT capacity due to increasing 


violence, hostility, rioting and looting occurring the past couple of days.  


• There were numerous robbery calls and calls involving guns and at least one 


armed Carjacking.  


• The groups that were committing the crimes appeared to be fairly coordinated, 


so there was a heightened sense of alert combined with the protests and 


assaults on officers nationwide.  


• SWAT personnel working due to potential for violence the last several nights.  


•    and  were driving westbound on Redwood 


Street when they heard   advise that there was a burglary in 


progress at the Walgreens. 


•   broadcasted over the air that several suspects were looting the 


Walgreens that had previously been looted earlier in the night.  


• They arrived on scene within 30 seconds of   radio broadcast.  


• Upon arriving, they saw   looking towards the Walgreens.  


• The  pulled their vehicle next to   who devised a plan 


in which he (   would enter the Walgreens on Broadway while 


the  enter through the Redwood driveway.  


 


According to   


•   was working during the evening of May 31, 2020 in order 


to prevent looting activity in the city.  


• During the evening,   was aware of several suspects who 


attempted to take over the Vallejo Police Department facility.  


• While listening to the police radio,   heard multiple reports 


of burglaries, looting, and gunshots.  


•   was under the impression that dozens of different groups 


were responsible for vandalism and looting within the city.  


•   was also aware that several vehicle pursuits had occurred 


on 06-01-20.  


•   recalls hearing about a business owner being shot at while 


trying to secure his business.  


• It was   understanding that the suspects shot at the 


business owner in an apparent attempt to intimidate the business owner and 


get them to abandon their property so it could be looted.  


•   also heard from other officers that business owners were 


arming themselves to protect their property.  


•   had a computer in his pick-up truck that had access to the 


Police Department's Computer Aided Dispatch system.  


•   was able to review all the calls for service on his laptop 


computer. 
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•   driving his pick-up truck westbound on Redwood Street 


because there had been looting and vandalism activity in that area.  


•   indicated that the suspects who were committing the 


looting and burglaries would flee upon the police arrival and then would 


return to continue their looting after the police left the scene.   


•   heard   advising over the radio that two 


vehicles and suspects at Walgreens appeared to be burglarizing the business.  


•   recalls seeing   patrol vehicle stopped 


westbound on Redwood Street, east of Broadway Street.  


•   stopped his vehicle next to   vehicle while 


  had a conversation with    


•   saw a silver or white Nissan truck and a black sedan 


parked in the parking lot along with several subjects going in and out of the 


Walgreens business.  


•   communicated a plan in which   would 


drive into the southeast corner of the property while   would 


drive onto the property via the northeast driveway. 


 


2. Based on my review of the listed material, it is my opinion a police officer acting 


consistently with standard police practices and training would conclude that  


 used reasonable force in self-defense, defense of others, and to overcome the 


active and assaultive behavior presented by Sean Monterrosa. An officer conforming 


to standard police practices and training would conclude that Monterrosa presented an 


immediate threat of serious bodily injury and/or death based on the totality of the 


circumstances. 


 


Furthermore, Monterrosa’s deliberate and intentional actions included performing 


acts consistent with arming himself in preparation to assault a police officer with a 


deadly weapon (handgun), and placing others in imminent danger; all of which 


enhanced the officers' perceived threat assessment.  The use of force by  


 included the following applications, all of which were consistent with standard 


police practices, de-escalation tactics and were reasonable under the totality of the 


circumstances: 


 


• Active police presence   


• Uniform presence  


• Presenting a firearm - show of force  


• Use of deadly force in self-defense and/or defense of others 
  


Additionally, California P.O.S.T4 training instructs a police officer that the use of 


deadly force in self-defense or in the defense of others is reasonable if the officer 


reasonably believes that his life and/or the life of others is in imminent danger of 


great bodily injury or death.  In evaluating whether a police officer's use of force is 


reasonable, it is helpful to draw guidance from the objective standard of  


reasonableness adopted in law enforcement training pursuant to the Fourth 


Amendment involving Graham v. Connor (1989) 490 U.S. 386, 396-397.  


 
4 P.O.S.T. -  California Peace Officer Standards and Training is a statewide organization that establishes training 


standards and mandates. 
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The reasonableness of a particular use of force must be judged from the perspective 


of a reasonable officer on the scene, rather than the 20/20 vision of hindsight. The 


calculus of reasonableness must embody allowance for the fact that police officers are 


often forced to make split-second judgments in circumstances that are tense, 


uncertain, and rapidly evolving - about the amount of force that is necessary in a 


particular situation.  


 


A police officer may use reasonable force to effect an arrest, prevent escape, or 


overcome the resistance of a person that the police officer believes has committed a 


crime. Pursuant to P.O.S.T. training, California Penal Code section 835a, a police 


officer may use all the force that appears to him to be necessary to overcome all 


resistance, even the use of deadly force. A police officer is justified in using deadly 


force if the resistance and/or actions appear to likely inflict great bodily injury on the 


officer and/or others.  


 


The use of deadly force by a police officer is reasonable if it (1) committed while in 


the performance of their duty; (2) the use of deadly force was necessary to 


accomplish that duty; and (3) the officer had probable cause to believe that the 


suspect (Monterrosa) posed a threat of serious physical harm to the officer and/or 


others, or that the suspect (Monterrosa) had committed a crime, which threatens death 


or serious bodily harm.   


  


A police officer has probable cause in this context when he or she has articulable 


facts which would support their perception that the other person is going to cause 


serious physical harm to another. A police officer may use only reasonable force 


under the totality of the circumstances (TOC). A police officer may only resort to 


deadly force when the resistance or actions of the person being taken into custody 


appears likely to inflict great bodily injury on the police officers and/ or other(s).   


 


It is recognized that police officers are expected to make split-second decisions and 


the amount of time available to an officer to evaluate and respond to changing 


circumstances - may impact his decision. It is also recognized that circumstances may 


occur in which an officer reasonably believes that it would be impractical or 


ineffective to use a standard methods or weapon when under attack. An officer may 


find it necessary or more effective and practical to improvise his response to rapidly 


unfolding conditions that he is confronted with under the totality of the circumstances 


(split second decision).  In such circumstances, the use of an improvised methods 


must nonetheless be objectively reasonable and utilized in self-defense and/or defense 


of others.  


 


Pursuant to standard police practices and training, it is recognized that circumstances 


may arise in which an officer reasonably perceives or believes5 that it would be  


impractical or ineffective to use any of the standard methods provided or trained by 


the department.   


 
5 Reasonably perceived or belief: An officer believes that a situation exists under the circumstances that can be 


identified by the officer. The facts or circumstances known to officer are such that it would cause an ordinary officer 


to act or think in a similar manner under similar circumstances. The training an officer receives indicates that the 


following facts should also be considered when evaluating reasonableness; severity of crime, nature and extent of 


threat posed by the suspect, degree which the suspect resists, and/or any attempts by the suspect to flee. 
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An officer may find it more effective or practical to improvise (unconventional use 


of force as a “tool of necessity ”) his response to rapidly unfolding conditions with 


which he is confronted.  In such circumstances, the use of any improvised methods 


must nonetheless be objectively reasonable and utilized only to the degree that is 


reasonably necessary to accomplish a legitimate law enforcement purpose. 


 


The exigent circumstances6 and the imminent danger7 presented to    


led him to improvise his response to rapidly unfolding conditions that confronted him 


under the dynamics of the circumstances (split second decision).  Based on a number 


of factors previously mentioned, it was reasonable for   to use an 


improvised means of force such as shooting through the front windshield of the 


vehicle in response to the threat assessment that he perceived was imminent.  


 


• Seconds before they were about to make contact with subjects (at gunpoint), 


  advised over the radio that the looters were armed.  


• Suddenly, “out of nowhere, Monterrosa, who had been running towards a 


vehicle, stopped, turned towards the officers, and got down into what has been 


described as a kneeling shooting position.  


• As Monterrosa took a kneeling position, he grabbed something towards his 


stomach area.   


• Monterrosa’s actions were consistent with having something near his 


waistband and/or trying to conceal it.   


• Monterrosa was seen grabbing something in the area just above his waist that 


was believed to be the handle of a pistol.  


• In that moment,   thought, "We're getting in a shootout, 100%, 


we're getting in a shootout."  


•   was concerned for is life, but was more concerned for the 


lives of the other officers because they were just getting out of the vehicle.  


• A number of factors led   to believe Monterrosa was armed 


with a handgun, which included; 1) hand placement in the vicinity of his 


waistband, 2) how Monterrosa appeared to be holding something, 3)  


 advising via radio that subjects appeared to be armed, 4) and with an 


something in the vicinity of the Monterrosa's hands.  


• Because of these factors and with little to no time to react,   


reacted to the perceived attack in self-defense and defense of others by 


shooting through the front windshield.   


 


Vallejo Police Department Policy Manual - 300.5 Use of Force 


• Officers shall use only that amount of force that reasonably appears necessary 


given the facts and totality of the circumstances known to or perceived by the 


officer at the time of the event to accomplish a legitimate law enforcement 


purpose (Penal Code § 835a). 


 
6 Exigent circumstances: An emergency situation requiring swift action to prevent imminent danger to life, serious 


danger to property, imminent escape of a suspect, or the destruction of evidence. 


 
7 Imminent danger: A significant threat that an officer reasonably believes will result in death or serious bodily 


injury to themselves and/or to another person. Imminent danger is not limited to “immediate” or “instantaneous.” A 


person may pose an imminent danger even if they are not at the very moment pointing a weapon at another person. 
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• The reasonableness of force will be judged from the perspective of a 


reasonable officer on the scene at the time of the incident.  


• Any evaluation of reasonableness must allow for the fact that officers are 


often forced to make split-second decisions about the amount of force that 


reasonably appears necessary in a particular situation, with limited 


information and in circumstances that are tense, uncertain, and rapidly 


evolving.  


• Given that no policy can realistically predict every possible situation an 


officer might encounter, officers are entrusted to use well-reasoned discretion 


in determining the appropriate use of force in each incident.  


• It is also recognized that circumstances may arise in which officers reasonably 


believe that it would be impractical or ineffective to use any of the tools, 


weapons, or methods provided by the Department.  


• Officers may find it more effective or reasonable to improvise their response 


to rapidly unfolding conditions that they are confronting. In such 


circumstances, the use of any improvised device or method must nonetheless 


be objectively reasonable and utilized only to the degree that reasonably 


appears necessary to accomplish a legitimate law enforcement purpose.  


• While the ultimate objective of every law enforcement encounter is to avoid 


or minimize injury, nothing in this policy requires an officer to retreat or be 


exposed to possible physical injury before applying reasonable force. 


 


Vallejo Police Department Policy Manual - 300.5.2 Factor used to determine the 


reasonableness of force: When determining whether to apply force and evaluating 


whether an officer has used reasonable force, a number of factors should be taken into 


consideration, as time and circumstances permit. These factors include but are not 


limited to: 


 


• The apparent immediacy and severity of the threat to officers or others (Penal 


Code § 835a). 


• The conduct of the individual being confronted, as reasonably perceived by 


the officer at the time. 


• The individual’s apparent ability to understand and comply with officer 


commands (Penal Code § 835a). 


• Proximity of weapons or dangerous improvised devices. 


• The degree to which the subject has been effectively restrained and his/her 


ability to resist despite being restrained. 


• The availability of other reasonable and feasible options and their possible 


effectiveness (Penal Code § 835a). 


• Seriousness of the suspected offense or reason for contact with the individual. 


• Training and experience of the officer. 


• Potential for injury to officers, suspects, and others. 


• Whether the person appears to be resisting, attempting to evade arrest by 


flight, or is attacking the officer. 


• The apparent need for immediate control of the subject or a prompt resolution 


of the situation. 


• Any other exigent circumstances. 
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Vallejo Police Department Policy Manual - 300.6 Deadly force application: If an 


objectively reasonable officer would consider it safe and feasible to do so under the 


totality of the circumstances, officers should evaluate the use of other reasonably 


available resources and techniques when determining whether to use deadly force.  


The use of deadly force is only justified in the following circumstances (Penal Code § 


835a):  


 


• An officer may use deadly force to protect him/herself or others from what 


he/she reasonably believes is an imminent threat of death or serious bodily 


injury to the officer or another person. 


 


3. Based on my review of the listed material, it is my opinion an officer conforming to 


standard police practices and training would conclude that it was reasonable to 


believe that Monterrosa posed an imminent threat of serious injury and/or death to 


  and others.   


 


The decision to use deadly force in this incident reflects the kind of situation taught 


pursuant to P.O.S.T. training described by the Graham factors (Graham v. Connor 


(1989) 490 U.S. 386, 396-397). The Graham factors include circumstances when a 


police officer is forced to make split-second judgments under tense, uncertain, and 


rapidly evolving circumstances.  


 


Based on Monterrosa's failure to follow directions and his perceived efforts to attack 


  it was reasonable for   to believe that Monterrosa was 


armed with a deadly weapon (handgun) and was turning towards the officers to use it. 


In response to the perceived threat,   use of deadly force.  


 


Therefore, an officer conforming to standard police practices and training would 


conclude that in a split-second, it was objectively reasonable based on  


 perception in fearing for his own life and/or that of others8, to use deadly 


force to stop the life-threatening actions presented by Monterrosa.  


 


The actions of Monterrosa described by the officers on-scene would cause a 


reasonable officer under the same circumstances to believe that Monterrosa was 


armed with a deadly weapon (handgun) in order to commit an assault on  


 and potentially threaten the safety of others in the immediate area. Therefore 


Monterrosa created a situation that appeared to be life-threatening.  


 


Furthermore, the use of deadly force in an effort to stop Monterrosa’s life-threatening 


actions, under the totality of the circumstances, comports with both national and state-


wide training standards. While making a split-second decision, it was reasonable for 


  to use deadly force under the totality of the circumstances (TOC), 


which included but were not limited to: 


 


 
8 Fear for his own life and/or that of others: An officer may use deadly force to protect himself or others when the 


officer has the objective and reasonable belief that his/her life, or the life of another, is in imminent danger of death 


or serious physical injury based upon the totality of the facts known to the officer at the time. 
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According to   


• When   focus was drawn towards the subject wearing dark 


clothing with an object in his hand and how the subject was holding the 


object, he was concerned the subject may have been armed with a handgun. 


•   advised over the radio, "he's armed" or "possibly armed."  


•   described the execution of the looters (suspects) to that of a 


professional bank robbery crew.  


•   saw subjects running away from the building, but his attention 


was still focused on the subject with dark clothing.  


 


According to   


• As they arrived in the area, they saw   vehicle stopped east of 


the Broadway intersection.  


•   pulled up alongside   vehicle, who then 


pointed to the burglary in progress.  


•   looked across the street and saw what appeared to be someone 


smashing the drive-thru pharmacy window.  


•   pointed to a truck and black sedan were located.  


•   quickly produced a plan, in which he would go  northbound 


on Broadway and enter through Broadway driveway northeast of the 


pharmacy drive-thru, while CRT would enter from the south side of the 


parking lot on Redwood Street.  


• Seconds before they were about to make contact with subjects (at gunpoint), 


  advised over the radio that the looters were armed.  


•   indicated that   might have said it several times.  


•   recalls   saying words to the effect, “it looks 


like they're armed.”  


• It was   belief that   was indicating that the 


looters had firearms. 


• Everything was happening extremely fast and   made this 


announcement seconds before they were about to make contact with suspects.  


•   vision was blocked because he was seated behind  


 and  


•   could clearly see through the front windshield, so he moved 


towards the middle of the seat to have a better view out the front windshield.  


•   activated the emergency lights and came to a stop.  


•   mentioned that the suspect wearing a black hoodies ran from 


the drive-thru area towards the black sedan.  


•   immediately thought the suspect (Monterrosa) was going to 


get into the black sedan and flee.  


•   immediately began thinking of a vehicle pursuit because that's 


what all the other suspects had done throughout the night.  


•   believed that there had been at least five pursuits prior to this 


incident. 


•   had his rifle in his right hand because he was about to get out 


of the car.  
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• Suddenly, “out of nowhere, Monterrosa, who had been running towards the 


suspect vehicle, stopped, turned towards their vehicle, and got down into what 


looked like "a kneeling shooting position."  


• As Monterrosa ran he held his hands towards the center of his stomach area in 


a manner not typical common.  


• It was consistent with having something near his (Monterrosa) waistband 


and/or trying to conceal it.   


• In the last week,   had seen a subject walking around with a gun 


in the same fashion.  


• As Monterrosa took a kneeling position, he (Monterrosa) grabbed something 


towards his stomach area.   


•   saw Monterrosa grab something in the area just above his 


waist and then saw what he (  believed to be the handle of a pistol.  


• In that moment,   thought, "We're getting in a shootout, 100%, 


we're getting in a shootout."  


•   was concerned for himself, but he was more concerned for his 


partners because they were just getting out of the vehicle.  


• It was   belief that  and  were attempting to 


come around the door with their rifles and likely did not see Monterrosa 


preparing to fire at them.  


•   indicated, “I knew we were going to get in a shootout and 


we're going to get killed or they're going to get hit."  


•   heard   say the suspect was armed.  


•   indicated that if a suspect was going to flee, they would have 


fled because that’s been his experience.  


• When Monterrosa turned and took a crouching position and reached towards 


his waistband towards the handle of a gun, it was   belief that 


he and the other officers were going to be shot.  


• It was   belief that Monterrosa was going to start shooting, so 


that his accomplices could get away.  


• Without hesitation and a clear view from the backseat through the window, 


  punched forward with his rifle and shot approximately five to  


six rounds. 


•   had practiced shooting in, out, and around vehicles.  


•   was aware when shooting through a vehicle, including a 


windshield, it is difficult to hit the target because bullets deflect in different 


ways depending on the type and angle of the window.  


• It was   belief that if he had to shoot through a car, there 


would not be enough time to fire and pause to evaluate because it would be 


too late at that point. 


•   indicated that he needed to fire multiple rounds quickly, 


hoping that one of those rounds would be effective in stopping  Monterrosa 


from trying to kill anyone.  


• After   stopped firing, he could see that he hit Monterrosa and 


believed he saw the suspect fall. 


•   indicated that he said something to his partners, something 


similar to, did you see the gun, or he pointed the gun.  
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• In retrospect,   was trying to convey to his partners that 


Monterrosa was armed with a handgun.   


•   partners made a tactical plan to approach and detain 


Monterrosa.  


• At this point,   could see Monterrosa was bleeding.   


• While looking around for the gun,   saw a hatchet or hammer 


sticking out of Monterrosa’s front sweater pocket. 


•   or  handcuffed Monterrosa, rolled him over, and 


during the process,   saw the handle sticking out. 


 


Officers who corroborated   perception: 


 


According to   


•   broadcasted that the looters had weapons.  


•   believed that   exact words were, "They 


were armed."  


•   suspected guns because of the multiple armed robberies, 


carjackings, and shootings that had occurred.  


•   further referenced that looters had shot at a marijuana 


dispensary earlier. 


•   opened up his door as they were approaching.  


•   activated the vehicle's emergency lights.  


• The Altima takes off, leaving  Monterrosa that was trying to get in on foot.  


• Monterrosa then drops to his right knee.  


• As Monterrosa was dropping down to his knee, he rotated to his left to face 


the officers.  


•   demonstrated by placing his right hand at his chest and his 


index finger and thumb displayed as if holding a firearm.  


•   indicated that Monterrosa was now facing them.  


•   said that as the suspect (Monterrosa) was taking a knee, he 


could see something dark in the Monterrosa’s right hand, concealed against 


his chest.  


•   advised that Monterrosa’s hands looked similar to how you 


would hold a gun.  


•   stated that Monterrosa was initially facing the direction of 


the vehicle that had left him, rotated to his left, taking a one knee position 


with his right hand close to his chest.  


•   indicated that the suspect (Monterrosa) was holding his 


hands the way that he would if he were holding a firearm close to his body.  


• It was   belief that the suspect was holding a gun.  


•   stated that this belief is based on everything that had 


happened throughout the night and   statement that the looters 


were armed.  


•   reiterated that all of this happened over the course of 


approximately three seconds.  


• As   was exiting the vehicle, Monterrosa was kneeling, 


making a turn towards them with something in his hands.  
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•   came between himself and   as  


 stepped out of the vehicle.  


•   indicated that   fired approximately seven 


rounds through the windshield at the suspect just as he (  was exiting 


the vehicle.  


•   indicated he had the flashbang in his right hand and that he 


was prepping to deploy it and that his weapon was holstered at this time.  


• As   shooting,   transitioned to his handgun 


because he believed it to be a lethal force situation.  


•   and   gave Monterrosa commands to show 


his hands.  


• The three  communicated and decided to approach Monterrosa.  


•   took control of Monterrosa’s left arm and rolled him onto 


his back.   


• At this point,   observed a large framing hammer and he 


could see the handle, which he described was light wood colored, sticking out 


from Monterrosa’s jacket.  


•   he was fully expecting to take rounds," indicating that he 


recognized the suspect's position as a "kneeling, shooting position."  


• When asked if there was any opportunity to take other action,  


 replied “no.” 


•   believed that Monterrosa had a gun and that he would start 


shooting at them, and he believed that he needed to protect himself and his 


partners.  


•   believed that they were about to start taking rounds through 


the windshield.  


•   knew that he could bail out of the car but that  


 was stuck behind the steering wheel and would most likely be 


targeted by the suspect. 


 


According to   


•   was driving in the vicinity of the intersection of Tuolumne 


Street and Redwood Street when he heard   advise via the radio 


that there were two vehicles parked in at  Walgreens business and several 


subjects were going in and out of business on the pharmacy side and it 


appeared they were removing items from the business. 


•   heard   advise via the radio, something to 


the effect of, "Hey guys, they're armed, they're armed, they're armed."  


•   saw subjects carrying things as they moved quickly. 


•   saw Monterrosa holding his waistband as he ran to the 


open driver's door of the black sedan.  


• As Monterrosa entered the driver's side of the sedan,   


could see that Monterrosa’s sweatshirt was protruding, and it appeared 


something was sticking out.  


• It appeared to   that the item sticking out of Monterrosa’s 


clothing appeared to be consistent with a handle or a pistol magazine.  


•   believed it may have been the butt of something, possibly 


the butt-end of a firearm. 
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•   could not see Monterrosa’s hands as he was running, but  


his hands were tucked in a manner that was consistent with him  holding on to 


his belt, holding on to a firearm, or retrieving a firearm from his waistband.  


•   believed that the butt end of a firearm, was protruding 


from the vicinity of where Monterrosa’s hands were placed on his waistband.  


• A number of factors led   to believe that Monterrosa was 


armed with a handgun, which included; 1) Monterrosa’s hand placement in 


the vicinity of his waistband, 2) how Monterrosa appeared to be holding 


something, 3)   advising via the radio that the subjects appeared 


to be armed, 4) and coupled with the item that he (   saw 


was in the vicinity of the subject's hands.  


 


4. Based on my review of the incident and the material provided thus far, it is my 


opinion that “action vs. reaction time” is clearly a factor that must be taken into 


consideration when evaluating the dynamics of this incident and Officer  


decision to use deadly force.   


 


“Action vs. Reaction time” training addresses what’s “reasonable” in a use of force 


encounter with a suspect and an officer’s split-second response to a suspect’s attack 


and/or assault.  An officer’s split-second response to a suspect’s actions (action vs. 


reaction time) can be defined or explained as the difference in the amount of time 


between an action and a reaction.   


 


In law enforcement, it’s the reaction of a police officer to the actions of a suspect.  


The delayed response is because the suspect will have the advantage of lag time, 


which is the brief period of time it takes for a police officer to 1) perceive a threat, 2) 


formulate a response, and 3) execute a reaction.   


 


There are many factors that affect lag time, which include distractions, divided 


attention, focused vision, environment, and other associated variables.  A suspect has 


the advantage of knowing and making the decision to act before an officer has the 


opportunity to perceive the act, translate it to danger, and decide how to react.  The 


issue is further explained later in this report. 


 


5. Based on my review of the listed material it is my opinion, as determined by standard 


police practices and training, that   followed appropriate state law, 


department policies, tactics, de-escalation/escalation of force principles, and the 


training guidelines taught state-wide by California P.O.S.T. 


 


Opinions with respect to the Administrative Investigation - OIR findings.  


 


6. Based on my review of the listed material it is my opinion, as determined by standard 


police practices and training, the OIR report ignores relevant and human factors that 


  experienced under the stress of the circumstances. There is one brief 


comment that   made after the shooting (“What did he point at us?” and 


“He pointed a gun at us” p. 47) that has been taken out of context. The analysis in the 


OIR report does not take into consideration the split second real life decision made by 
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The OIR report also criticizes   for not challenging or confronting 


  (an experienced and commanding officer) for his lack of plan during 


their brief interaction.  The OIR report ignores the chain of command in a  


paramilitary organization, contrary to department’s efficiency policy cited on page 10 


insubordination; lawful orders.  


 


During this incident the tactics and method for approaching the scene (Walgreens)  


was no different from previous plans regarding other enforcement action taken that 


night. The only difference is in this incident is that it resulted in an officer involved 


shooting (OIS), which the OIR report is critical based on 20/20 hindsight. The 


response to the Walgreens by   was the same response that had 


occurred all night throughout the City of Vallejo, which was known to the Chief of 


Police who was at the command post. 


 


The OIR report states on page 43; “The key issue in this administrative investigation 


is whether   use of deadly force against Mr. Monterossa complied 


with applicable Department policy at the time of the incident. The assessment of that 


question requires consideration of the “totality of the circumstances” that led to the 


use of deadly force”  


 


“An accounting of those circumstances, with the state law’s added emphasis on 


evaluation of decision making and tactics that lead up to a use of deadly force, 


indicates that   determination to use deadly force was not 


objectively reasonable. Significantly, to the degree that any perception of threatening 


behavior by Mr. Monterrosa was presented to the responding officers, it was 


predicated on the tactically poor way in which they responded and their failure to 


deploy any de-escalation techniques. Because of these factors, the chances of a non-


threatening – or even capitulating – movement by Mr. Monterossa being 


misperceived as a deadly threat were greatly increased. This was compounded by 


  choice to fire rapidly through the windshield of the CRT vehicle, 


which by his own account inherently influenced accuracy and his ability to visualize 


possible threat dissipation.” 


 


The above findings are flawed for a number of reasons and fail to consider the factual 


basis for   decision to use deadly force. Although the “totality of the 


circumstances” is mentioned as consideration, the findings completely ignore relevant 


and real life factors known and perceived by   The following factors 


contributed to   perception and threat assessment that involved the 


totality of the circumstances9.  


 


• Vallejo Police Department was experiencing a high level of civil protest and 


violent unrest, which included extensive vandalism, looting, and arson 


following the Floyd incident.  


• City of Vallejo was experiencing criminal activity involving protestors.  


• Vallejo Police Department activated several officers to supplement their 


regular patrol staffing due to the increased violence.  


 
9 Totality of the circumstances - All facts known to the peace officer at the time, including the conduct of the 


officer and the subject leading up to the use of deadly force. (P.O.S.T. training learning domain – 20) 







20 


 


 


•   knew that there had been several attempts to break into the 


AAA Gun Store throughout the night.  


•   read multiple bulletins over several days that numerous gun 


stores had been burglarized throughout the bay area.  


• In the weeks following the death of George Floyd,   was 


assigned to monitor social media and news outlets to gather information 


regarding activities in the City of Vallejo, specifically plans for unlawful 


rioting and looting.  


•   was aware from news and intelligence briefings that the 


situation had become increasingly violent and there had been attacks against 


law enforcement officers.  


•   was aware that a Federal Security Officer was killed in what 


appeared to be a well-coordinated attack with a high-powered rifle.  


• Many of the bulletins   had read advised that there was 


increasingly well-coordinated communication between suspects who were 


coordinating violence against law enforcement officers.  


• One group was identified as ANTIFA.   


• There were specific social media postings about ANTIFA members coming 


into Vallejo to engage in violence and cause harm.  


•   had received multiple briefings over the last two days 


discussing that gun stores had been increasingly targeted and that people who 


were rioting and looting were making an effort to arm themselves and to steal 


firearms.  


•   believed that four bay area gun stores had been burglarized.  


• It was evident from the intelligence gathering that the groups had committed 


crimes in other bay area jurisdictions and recently had begun targeting Solano 


County Cities.  


• Over the weekend,   was placed on standby because there was 


an attempt to take over the Vallejo Police Department.  


• A riot ensued and the mob tried to take over the Police Department.  


•   was aware of discussions occurring regarding tactical 


planning on how to evacuate the Police Department should it be overrun, set 


on fire, as well as how to respond to shooters.  


• Discussions continued with a tactical briefing by  and 


Sergeant Jaksch on how they would evacuate the Police Department in the 


event it was under siege. 


• Earlier in the evening,   was aware that there had been an 


attempted to break into Triple A gun shop. 


• This information led   to be concerned that looters were arming 


themselves.  


•   indicated he had responded to a gun store that was being 


looted.  


• As    and  were driving towards the shopping 


district, they heard   priority radio traffic that he was 


observing active looting at the Walgreens.   


• The  (   and  responded to the location.  
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•   immediately broadcasted over the radio, "They're wearing all 


black,” “It looks like they're armed, possibly armed."  


•   reported that    broadcast significantly 


heightened his perception and threat assessment.  


• After hearing   over the radio,   turned on his 


lights and siren on to identify their presence to the suspects.  


• This prompted a reaction from the various subjects/looters in the parking lot, 


who climbed into a gray pickup truck and fled the scene.   


• One of the suspects was dressed in black (later identified as Sean Monterrosa), 


ran towards a black sedan.  


• The  were focused on Monterrosa because of his interactions with 


the black sedan.  


• As the black sedan attempted to flee the parking lot, it collided with  


 car with enough force to deploy the airbags. 


 


The OIR report conclusion that   determination to use deadly force 


was “not objectively reasonable” fails to consider relevant and important factors. 


 


• Seconds before   made contact with subjects (at gunpoint), 


  advised over the radio that the looters were armed.  


• Suddenly, “out of nowhere, Monterrosa, who had been running towards a 


vehicle, stopped, turned towards the officers (   and  


and got down into what has been described as a kneeling shooting position.  


• As Monterrosa took a kneeling position, he grabbed something towards his 


stomach area.   


• Monterrosa’s actions were consistent with having something near his 


waistband and/or trying to conceal it.   


• Monterrosa was seen grabbing something in the area just above his waist that 


was believed to be the handle of a pistol.  


• In that moment (split second),   believed that Monterrosa was 


going to shoot.  


•   was concerned for is life, but was more concerned for the 


lives of the other officers (  and  because they were just 


getting out of the vehicle.  


• A number of factors led   to believe that Monterrosa was armed 


with a handgun, which included; 1) Monterrosa’s hand placement in the 


vicinity of his waistband, 2) how Monterrosa appeared to be holding 


something, 3)   advising via the radio that the subjects 


appeared to be armed, 4) and with the item he (  saw was in the vicinity 


of the Monterrosa's hands.  


 


The findings in the OIR report is critical and states, “the responding officers, it was 


predicated on the tactically poor way in which they responded and their failure to 


deploy any de-escalation techniques.” This finding ignores important and relevant 


factors that contributed to   perception and reasonable belief that he   
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and   and  were faced with an imminent threat10 of serious 


injury or death.  In addition to the totality of the circumstances previously mentioned, 


  was confronted with the following factors: 


 


• It was   belief that Monterrosa was armed with a handgun; 1) 


Monterrosa’s hand placement in the vicinity of his waistband, 2) how 


Monterrosa appeared to be holding something, 3)   advising 


via the radio that the subjects appeared to be armed, 4) and the item in the  


vicinity of the Monterrosa's hands.  


• Because of these factors and with little to no time to react,   


reacted to the perceived attack in self-defense and defense of others (by 


shooting through the front windshield.   


 


The OIR report uses the term de-escalation11 as a means to justify their finding that 


there was a “failure to deploy any de-escalation techniques.” This finding fails to 


recognize both P.O.S.T. training and national guidelines.    


 


P.O.S.T. training learning domain - 20  


Fourth Amendment “objective reasonableness” standard  


• In 1989, the United States Supreme Court decided the case of Graham v. 


Connor, 490 U.S. 386, (1989), which established that a peace officer’s use of 


force, under the Fourth Amendment, would be judged using the “objective 


reasonableness” standard.  


• The Court noted that determining the objective reasonableness for the use of 


force must be fact specific, based on the totality of the circumstances 


confronting the officer at the time that the force is used.  


• The determination of reasonableness must allow for the fact that peace 


officers are often forced to make split-second judgments in circumstances 


that are tense, uncertain, and rapidly evolving.  


• The reasonableness of a particular use of force must be judged from the 


perspective of a reasonable officer on the scene, rather than with the 20/20 


vision of hindsight.  


• The evaluation should be based on the facts and circumstances confronting the 


officer without regard to the officer’s underlying intent or motivation. 


• When balanced against the type and amount of force used, the Graham factors 


used to determine whether an officer’s use of force is objectively reasonable 


include; 1) whether the suspect posed an immediate threat to the safety of the 


officers or others, 2) the severity of the crime at issue, 3) whether the suspect 


was actively resisting arrest, 4) whether the suspect was attempting to evade 


arrest by flight, and 5) split-second judgments during circumstances that are 


tense, uncertain, and rapidly evolving. 


 
10 Imminent threat: A threat of death or serious bodily injury is imminent when based on the totality of the 


circumstances, a reasonable officer in the same situation would believe that a person has the present ability, 


opportunity, and apparent intent to immediately cause death or serious bodily injury to the peace officer or another 


person. (P.O.S.T. training learning domain -20) 


 
11 De-escalation is the process of using strategies and techniques intended to decrease the intensity of the situation. 


(P.O.S.T. training learning domain -20) 
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• Of these factors, the most important is whether the individual poses an 


immediate threat to the officer or public. 


• The totality of the circumstances must be evaluated from the perspective of 


the officer at the scene, rather than from an outsider’s benefit of “20/20" 


hindsight.  


• The facts and circumstances known to the peace officer at the time the force 


was used will be the basis for the determination of reasonableness.  


• Peace officers are often forced to make split – second judgments about the 


correct course  


 


Common misconceptions of de-escalation include, but are not limited to: 


• If an officer uses force, that means they failed to de-escalate 


• It is a soft form of policing 


• Officers are losing control at scenes 


• Officers are being required to walk away or retreat 


• Officers are letting their guard down 


• De-escalation is too difficult to apply in rapidly changing situations 


 


Vallejo Police Department Manual 300.4 De-escalation 


• It is the policy of this Department that when all of the known circumstances 


indicate that it is reasonably safe, prudent and feasible to do so, an officer(s) 


shall attempt to slow down, reduce the intensity or stabilize the situation 


through de-escalation so that more time, options and/or resources may become 


immediately available for incident resolution. 


• De-escalation tactics and techniques are those actions undertaken by an 


officer(s) to avoid physical confrontations and to increase the likelihood of 


voluntary compliance or cooperation.   


• Officers are expected to use de-escalation techniques before using force 


whenever practical, following department required training, unless force is 


immediately necessary to protect an individual, stop dangerous behavior, 


protect or prevent damage to property or stop a crime in progress in an effort 


to reduce or eliminate the need for varying levels of force. 


 


The OIR report is critical that   while confronted with rapidly evolving 


circumstances, had to improvise his response to the perceived threat (“  


 choice to fire rapidly through the windshield”).  This finding fails to 


consider a number of factors that include: 


 


  thought process  


• Seconds before they were about to make contact with subjects (at gunpoint), 


  advised over the radio that the looters were armed.  


•   recalls   saying words to the effect, “it looks 


like they're armed.”  


• Everything was happening extremely fast and   made this 


announcement seconds before they were about to make contact with suspects.  


•   vision was blocked because he was seated behind  


 and  
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•   could clearly see through the front windshield, so he moved 


towards the middle of the seat to have a better view out the front windshield.  


• Suddenly, “out of nowhere, Monterrosa, who had been running towards the 


suspect vehicle, stopped, turned towards their vehicle, and got down into what 


looked like "a kneeling shooting position."  


• As Monterrosa ran he held his hands towards the center of his stomach area in 


a manner not typical common.  


• It was consistent with having something near his (Monterrosa) waistband 


and/or trying to conceal it.   


• As Monterrosa took a kneeling position, he (Monterrosa) grabbed something 


towards his stomach area.   


•   saw Monterrosa grab something in the area just above his 


waist and then saw what he believed to be the handle of a pistol.  


• In that moment,   thought, "We're getting in a shootout, 100%, 


we're getting in a shootout."  


•   was concerned for himself, but he was more concerned for his 


partners because they were just getting out of the vehicle.  


• It was   belief that  and  were coming around 


the door with their rifles and likely did not see Monterrosa preparing to fire.  


•   heard   say the suspect was armed.  


• When Monterrosa turned and took a crouching position and reached towards 


his waistband towards the handle of a gun, it was   belief that 


he and the other officers were going to be shot.  


• With a clear view from the backseat through the window,   


fired approximately five to  six rounds. 


•   had practiced shooting in, out, and around vehicles.  


•   was aware when shooting through a vehicle, including a 


windshield, it is difficult to hit the target because bullets deflect in different 


ways depending on the type and angle of the window.  


• It was   belief that if he had to shoot through a car, there 


would not be enough time to fire and pause to evaluate because it would be 


too late at that point. 


•   indicated that he needed to fire multiple rounds quickly, 


hoping that one of those rounds would be effective in stopping  Monterrosa 


from trying to kill anyone.  


 


Fourth Amendment “objective reasonableness” standard listed above. 


• P.O.S.T. training learning domain - 20   


 


Vallejo Police Department Manual 300.5 Use of Force  


• The reasonableness of force will be judged from the perspective of a 


reasonable officer on the scene at the time of the incident.  


• Any evaluation of reasonableness must allow for the fact that officers are 


often forced to make split-second decisions about the amount of force that 


reasonably appears necessary in a particular situation, with limited 


information and in circumstances that are tense, uncertain, and rapidly 


evolving.   
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• Given that no policy can realistically predict every possible situation an 


officer might encounter, officers are entrusted to use well-reasoned discretion 


in determining the appropriate use of force in each incident.  


• It is also recognized that circumstances may arise in which officers 


reasonably believe that it would be impractical or ineffective to use any of 


the tools, weapons, or methods provided by the Department.  


• Officers may find it more effective or reasonable to improvise their response 


to rapidly unfolding conditions that they are confronting.  


• In such circumstances, the use of any improvised device or method must 


nonetheless be objectively reasonable and utilized only to the degree that 


reasonably appears necessary to accomplish a legitimate law enforcement 


purpose.  


• While the ultimate objective of every law enforcement encounter is to avoid 


or minimize injury, nothing in this policy requires an officer to retreat or be 


exposed to possible physical injury before applying reasonable force. 


 
 


VII. Basis for Opinions:   


 


Note:  Any fact summary is provided for convenience and does not necessarily itemize 


every single fact relied upon by this expert in the formation of my opinions - conclusions 


in this matter.  It is based on my review of the aforementioned records materials.  I do not 


contend to have direct personal knowledge of the incident facts. 


 


1. Summary of incident involving   for background and context: 


Source – Verbatim from Administrative Investigative Report  


 


On Monday, June 1, 2020 the Vallejo Police Department was one of many police 


agencies around the country dealing with a high level of civic protest and related 


unrest, including extensive vandalism and looting that had emerged in the days 


following the murder of George Floyd in Minneapolis on May 25. Vallejo had  


 


experienced this directly, including a clash with protestors outside VPD headquarters 


on Saturday May 30. In preparing for anticipated needs as nightfall approached on 


June 1 (including intelligence about prospective organized looting), VPD activated a 


number of additional officers to supplement their staffing. 


 


Among the officers called in to work were  and 


 The three were members of the VPD “Crime Reduction Team” (CRT) – 


special assignment  who worked together in variety of targeted operations. 


All three were also assigned to the VPD SWAT unit as a collateral responsibility, and 


all three understood that they would be serving that night in a dual capacity, 


depending on the issues that arose as the night progressed. 


 


The three rode together in   duty vehicle – an unmarked silver 


pickup truck equipped with lights and sirens – and responded to the field command 


post that had been established at the Best Buy parking lot. There, the officers (and 


other SWAT personnel) met with  to be briefed on their role. Unlike  
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a traditional SWAT deployment, which is targeted on a specific objective and often 


preplanned, the SWAT group of 8-10 people was divided and was serving in more of 


an “all hands on deck” bolstering of resources. Mutual aid officers from other 


agencies were also at the command post. 


 


The three CRT  considered themselves to be performing in a hybrid 


function, with equipment and training that would allow them to respond in a flexible 


manner as needs arose.  goal was to group officers together for patrolling 


different “sectors” of the city in what he hoped would be a cohesive fashion, given 


the mix of personnel who were available. 


 


While their later recollections varied as to when they left the briefing, they each 


recalled being in the field long enough to respond to a gun store out of concern for 


possible looting activity. Finding that location quiet, they moved toward a shopping 


district where looting had been reported earlier in the evening. By now it was after 


midnight on the morning of June 2. 


 


They were driving when they heard    who had deployed into the 


field, put out via “air priority” radio traffic that he was observing active looting at 


the  Walgreens location on Broadway and Redwood Street. They drove west several 


blocks and found him pulled over in his unmarked SUV on Redwood Street, with a 


vantage point to the Walgreens on the corner. 


 


Pulling up along   driver’s side, the  had an exchange with 


him that lasted just long enough for   to advise  that he 


would head north on Broadway and pull into the Walgreens lot through a northeast 


entrance, and the CRT vehicle would cross Broadway and enter the lot from the 


south. He then turned and headed up Broadway, and the  quickly drove 


forward toward their designated location in response. 


 


There were two vehicles in the Walgreen lot and what   later estimated 


to be 10-12 people.   then broadcast: "They're wearing all black. It 


looks like they're armed; possibly armed." All three  reported that this 


broadcast heightened their respective threat perceptions. 


 


Meanwhile, the  were moving into the parking lot in a compressed timeline, 


and without further communication, other than   possible 


reference to a flashbang device he intended to utilize. He was in the passenger seat. 


  was driving, and   was centered in the back seat. 


He was carrying his Colt M4 Commando rifle, an automatic weapon which he was 


qualified to use in his CRT/SWAT roles. 


 


After hearing   over the radio,   turned on his lights 


and siren in order to clearly indicate their status as police officers. This prompted a 


reaction from the various subjects in the lot. Some got into a gray pickup truck that 


left the scene through the northeast driveway. 
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That left a black sedan in the lot, and the subject in black, later identified as Sean 


Monterrosa, moved toward that vehicle. The officers were focused on Mr. Monterrosa  


in particular to different extents, and had slightly different perceptions of his 


interactions with that car. But each described it as driving away and leaving him in 


the lot. As it attempted to flee, the black sedan collided with   car 


with enough force to deploy the air bag, and then pushed past it and drove off. 


 


According to   as this was occurring, Mr. Monterrosa turned in the 


direction of the officers and went into a kneeling position: 


 


And then just out of nowhere the suspect from running perpendicular to our car 


towards his car or straight toward hi- car which is, you know, perpendicular to - to 


the line of sight of our car stops, turns towards me – turns towards our vehicle and 


gets down in what looked like a kneeling shooting position. 


 


  then fired five rounds in rapid succession through the windshield of 


the pickup. Mr. Monterrosa was struck in the back of the head by one of the shots. 


  finished exiting out the passenger side door, having exchanged his  


 


flashbang for his duty weapon, and ran out toward the street in an effort to track the 


black sedan. Seeing it drive away, he turned his attention to Mr. Monterrosa and saw 


that he was seriously wounded. 


 


Meanwhile,   and  emerged from the driver’s side of the 


truck, activated their body-worn cameras and also focused on the wounded 


Monterrosa. The audio portion of  body-camera recording captured the 


following exchange: 


 


 What did he point at us? 


 I don’t know, man. 


 (to other officers): Hey, he pointed a gun at us. 


 


The officers approached and attempted to render medical aid to Mr. Monterrosa until 


other officers and resources arrived. 


 


2. According to    


Source – Verbatim from Vallejo Police Department report by Investigator Long  


 


The activity that occurred during the evening of 06/01/20 and early morning of 


06/02/20 was unprecedented in his career.   stated it appeared the 


suspects engaging in the vandalisms, lootings, and shootings did not have a care and 


there was complete, wanton disregard for human life during various incidents that 


occurred in the City of Vallejo on 06/01/20 and 06/02/20.   stated he 


had never seen anything like that before in his career. 


 


According to   on June 2, 2020, he began his shift at approximately 


2100 hours I asked   to describe the type of calls he was either 


personally involved in or heard on the radio that evening.   advised me 


there were multiple burglaries and reports of looting of businesses.    
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advised me there was a car-jacking that occurred and he also advised me there was 


an incident in which a suspect discharged a firearm at the owners of a marijuana 


dispensary while they were standing in front of their business. There were multiple  


calls in which firearms were mentioned. He recalled he responded to both Walgreens 


for reports of looting and CVS Pharmacy for reports of looting.   


recalled there were multiple vehicle pursuits and he was personally involved in a 


couple vehicle pursuits. 


 


  brought to my attention that in one instance, he assisted in the 


pursuit of a black Mercedes.   clarified that the occupants of the black 


Mercedes fled on foot and he personally assisted in locating suspects who were 


hiding in the vicinity of the black Mercedes that was found parked on the street. 


  clarified that when he observed the suspects hiding, they ran from 


him on foot.   recalled that one of those suspects was eventually 


detained, but the second suspect eluded apprehension.   advised me 


that after other officers responded to the scene they located a third subject that he 


had no idea was even hiding in his immediate vicinity.   stated a 


firearm was located on the ground in the area from where the two suspects ran from  


him.   recalled that due to the calls-for-service, Vallejo Police 


Department officers were very busy and were directly involved in violent encounters. 


I asked   to further-describe the car-jacking with which he was 


familiar. He advised me in the Plaza area, a suspect pointed a handgun at the owner 


of a Corvette and stole that Corvette at gunshot.  


 


When I asked   to provide clarity as to the shooting that occurred at 


the marijuana dispensary,   clarified that he was aware suspects shot 


at the owners of the dispensary as the owners were attempting to secure the building. 


When I asked   to further describe the reports of firearms being 


mentioned,   clarified that the reports were of armed subjects looting 


businesses.   stated that some of these groups would number 


approximately 20 people and that one or some of those individuals were reportedly 


armed with handguns and wearing masks. 


 


  advised me he was very concerned about the use of firearms during 


these lootings because of the reports of subjects being armed with firearms as they 


looted business, the fact he located a loaded firearm in the vicinity of the location 


from which the two suspects ran from him, the report of the suspect shooting at the 


owners of the marijuana dispensary, and because the law enforcement intelligence-


community had received information that reflected organizers who were coordinating 


the looting and vandalism had made threats to law enforcement officers. 


 


I asked   to describe his experience working on the evening of 


05/30/20 and 05/31/20.   advised me during the evening of 05/30/20 he 


participated in a traffic enforcement stop in which he was surrounded by suspects 


who threw bottles and M-80 firecrackers at him and other officers on-scene.   


 recalled that this happened somewhere in the vicinity of the intersection of 


Admiral Callaghan Lane and Redwood Parkway.   also stated during 


the evening of 05/30/20, he was at the Vallejo Police Department when he heard 


suspects discharging firearms approximately one block away from the Police  







29 


 


 


Department.   stated it was believed the suspects were discharging 


firearms in the vicinity of Glenn Street.    confirmed that he was at the 


intersection of Georgia Street and Amador Street when this occurred and that on two 


occasions, he was struck by rocks and bottles. 


 


  further clarified officers assigned to work the shift were enforcing a 


curfew that was established by the Chief of Police, Shawny Williams.   


clarified that Chief Williams coordinated with City Management to impose the curfew 


in an attempt to protect the public and make it safer for the officers assigned to 


prevent the looting and vandalism.   believed the hours of the curfew 


were 8:00 pm until 5:00 am. 


 


When I asked   what brought him to the Walgreens business at which 


the shooting occurred,   stated he took the initiative to check on the 


Walgreens  business due to the patterns of the looters.   clarified that 


the looters developed a pattern of leaving businesses after law enforcement 


responded to said business.   clarified that after there was no longer a  


police presence at a business, the looters would return to the building to continue 


vandalizing and looting the store and stealing property.   recalled he 


made his approach to the Walgreens business by driving westbound on Redwood 


Street.   recalled he stopped just east of the railroad tracks near 


Broadway Street when he observed the vehicles driving to the pharmacy area of the 


business.   recalled turning off his headlights so he could observe 


activity at the business while he waited for a cover unit to arrive.   


stated he used his police radio to request other officers respond to his location and he 


provided a description of what he observed occurring at the Walgreens business. 


  stated it appeared to him that the subjects who were engaged in 


looting the Walgreens business were possibly listening to a police radio.  


 stated shortly after he advised of his location via the radio, he observed the 


suspect near a silver pickup truck stop what he was doing and look around the area. 


  clarified to me that it made him believe the suspect was looking for  


 


  location because the suspect was aware of the radio 


communication that   had just transmitted.   clarified in 


observing the subjects at the Walgreens business, he observed that the subjects were 


moving quickly, and they appeared to be organized. 


 


  estimated he waited for a cover unit to arrive for less than one 


minute.   stated    


 and  arrived at his location and stopped in their vehicle 


next to his stopped vehicle.   recalled that   was 


driving his grey Ford F-150 pickup truck while   sat at the front 


passenger seat of the vehicle and   sat in the rear seat of the vehicle. 


  recalled seeing a silver truck and a dark-colored sedan, associated 


with the looters at Walgreens.   observed both vehicles were parked 


facing the southeast direction towards Broadway.   stated after he met  


with   , and  he directed them to make an approach 


to the parking lot from Redwood Street while he made an approach to the parking lot 


from Broadway Street.  
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At this time during the interview,   drew a diagram. This diagram 


documented the positioning of the two vehicles in relation to the Walgreens business. 


  also referenced the location of Broadway Street and Redwood Street. 


  also indicated the direction in which the vehicles were faced when he 


observed them.   clarified the diagram that he drew was not to scale 


and it was just a means for him to communicate the locations from which he and 


  approached the two vehicles and where the two vehicles appeared 


to be in the parking lot. 


 


  clarified he observed approximately 10 to 12 suspects actively 


engaged in the organized looting of the Walgreens business.   recalled 


making a right hand turn onto southbound Broadway St from the intersection of 


Redwood Street.   utilized the sketch he drew to convey the following 


information:   indicated there was a raised island that separates the 


northbound and southbound lanes of Broadway Street, north of Redwood Street. 


  indicated there is a break in the island just north of the northern  


 


driveway to the parking lot from Broadway Street.   expressed it was 


his intention to make a U-turn at the break of that raised island so that he could 


travel southbound Broadway a short distance before entering the north driveway to 


the parking lot on Broadway Street.   indicated as he was driving 


northbound on Broadway Street, his attention was drawn to a specific subject who 


was standing in the parking lot.   recalled the subject was wearing a 


black face mask, dark-colored, possibly black clothing, and   believed 


the suspect was either wearing a hood or a hat that was covering his head. 


 


  clarified when he observed the subject, it made him think about his 


approach again.   clarified he initially observed 10 to 12 subjects in 


the parking lot, but when he saw this subject, he became so focused on this subject 


that the other subjects moving within the parking lot appeared to be just movement to 


    stated when he first observed the subject, the subject  


appeared to be east of the black sedan.   stated he saw some kind of 


an object in the subject's hands, but he could not confirm what the item was.   


 articulated to me that when he made the plan to approach the parking lot 


from the northeast driveway of the parking lot, he intended on driving northbound on 


Broadway Street before making a U-turn at the break of the raised island so he could 


travel southbound on Broadway Street to enter the driveway.   


indicated that he had just intended on making an approach to the driveway in a 


manner that he would normally drive into the driveway from southbound Broadway 


Street.   indicated when his focus was drawn towards the subject 


wearing the dark clothing with an object in his hand and the way in which the 


subject was holding the object, he was concerned that the subject may have been 


armed with a handgun. 


 


  stated after he observed the subject, he changed his decision about 


the manner in which he was going to approach the parking lot.   


indicated that this subject became his focus of concern during his approach and he 


decided to angle his vehicle in a manner that when he entered the driveway, he would 


have been placing the front of his vehicle between himself and the subject wearing the  
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dark clothing.   stated he decided to angle his vehicle in such a 


manner because the engine block would have provided him cover from bullets if the 


suspect engaged him with a firearm.   stated he recalled advising via 


the radio, "he's armed" or "possibly armed."   likened the execution 


of the looting by the suspects to that of a professional bank robbery crew and it 


appeared that subject was acting as a lookout.  


 


  stated he could observe that other subjects were running away from 


the building, but his attention was still focused on the subject with the dark clothing 


as he was making his approach to the parking lot.   indicated he did 


not shift his focus to the two vehicles traveling through the parking lot until he 


realized the silver pickup truck was driving towards the direction of his patrol SUV. 


  stated the silver pickup truck, that he possibly believed to be a Nissan 


Frontier, drove very quickly around the driver's side of   vehicle and 


out of the parking lot.   indicated the pickup truck then left in an 


unknown direction on Broadway Street. 


 


  attention was then drawn towards a black sedan that was driving 


behind the silver pickup truck. This vehicle was being driven quickly in a direction 


towards the position of   patrol SUV.   recalled 


applying the breaks to his patrol SUV in an attempt to avoid a collision with the black 


sedan. The black sedan, however, impacted the front driver's side bumper of  


s patrol SUV.   indicated he believed there was enough room 


for the sedan to drive around his vehicle in a manner that was consistent with how the 


silver pickup truck drove around   vehicle.   stated it 


was his belief that based upon the angle that the sedan approached him and the fact 


that they did not attempt to drive around his patrol SUV, he believed the driver of the 


black sedan had intentionally impacted the front of his patrol SUV so the driver of the 


black sedan could escape from the police.   stated the sedan traveled  


southbound on Broadway after exiting the driveway of the parking lot through which 


  had just entered. 


 


  after processing what happened, believed he had the door open to 


his vehicle at the time the black sedan drove into his vehicle.   


clarified that he believed the door was open at the time he was struck by the black 


sedan because after reviewing the scene of the shooting, he observed a white 


cylindrical bottle of hand sanitizer with a thumb push was on the ground in the street, 


away from where his SUV was parked after the collision occurred.   


also indicated that his left knee was sore and he believed his left knee was sore 


because the inside of his driver door collided with his knee during the collision. 


  clarified he did not recall opening the door, but he believed it was 


based upon the pain to his knee and the fact that his hand sanitizer was in the street 


in a manner consistent with it being ejected from the interior of his vehicle while the 


door was open.   stated after the adrenaline wore off , he felt pain in 


his left knee, consistent with the door slamming on it. 


 


  stated almost immediately after the black sedan collided into his 


patrol SUV, he heard gunshots.   described hearing a lot of gunshots. 


  stated that when he heard the gunshots, he was under the impression  
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that he was being shot at.   clarified that in his mind, he was thinking, 


"I've been rammed, and now I'm being shot at."   also clarified he 


believed his vehicle may have been in park when it was struck by the black sedan. 


 


  also stated he did not believe he was wearing a seatbelt when the 


collision occurred.   stated he was not wearing a seatbelt because he 


was preparing to exit the vehicle quickly when he arrived at the scene to conduct a 


felony traffic stop on the two vehicles that were inside the parking lot.  


 advised me of an incident that occurred in 2005. In this incident,  


 was ambushed by a suspect who was armed with a Glock 27 pistol.  


 recalled in this instance in which he was being ambushed,    


was stuck with his seatbelt securing him to his seat with his radio in his hand. While 


  was stuck in his seat because of the seatbelt and with his radio in his 


hand, the suspect fired the Glock 27 pistol at his vehicle. 


 


  stated that after he heard the gunshots, he was preparing for a 


gunfight with the suspects.   stated he was not sure from where the 


gunshots came, but he knew that it was in front of his vehicle.   could 


not tell exactly from where he heard the gunshots, but he believed the gunshots were 


coming from the general direction the two cars were and where   


 and  were. 


 


After   exited his vehicle, he ran around the rear of his vehicle towards 


the passenger side of the vehicle.   indicated he ran to the passenger 


side of the vehicle because he heard the gunshots coming from the area in front of his 


vehicle and he was able to position himself on the front passenger corner of the 


vehicle that provided him cover from the area from where he believed he heard the 


gunshots.   also indicated when he had made his approach to the front 


passenger side of the vehicle, he was able to "pie" the area from which he believed 


the gunshots came. I know "pie" to mean a tactical approach in which you carefully 


expose yourself from cover after you have visually cleared the area to which you will 


be exposing yourself with your firearm oriented in the direction you visually clear. 


 


After   arrived at the front passenger side of his vehicle, he observed 


the suspect was down on the ground and he could observe that the suspect was 


bleeding.   stated he could not determine if this subject he saw on the 


ground bleeding was the same suspect with whom he was initially concerned when he 


first made his approach into the parking lot, but   stated the subject 


was wearing dark clothing, was wearing a dark mask, and that was consistent with 


the subject that he saw. 


 


  then recalled seeing   on the driver side of  


 Ford pickup vehicle, and he observed that   was 


approaching the suspect.   indicated before he approached the 


location of the suspect, he then went around the rear of his patrol SUV again, and 


maneuvered to the front driver's side corner of his vehicle before he approached the 


down subject with the other officers on-scene.   indicated he 


maneuvered around his vehicle to the driver's side of this vehicle because he was 


concerned of cross-fire with the other officers on-scene. 
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When   observed the subject on the ground, It appeared to  


 that the subject was deceased.   recalled   


stating something similar to "That's what I didn't want to do." "I thought he had a 


gun. He turned."   recalled that officers and a deputy on-scene 


provided life-saving efforts to the suspect.   recalled providing his 


knife to an officer who cut a satchel off the suspect. 


 


  stated he assumed the subject on the ground was the subject he 


initially observed and believed was armed because the subject on the ground was 


wearing all black  clothing with a black mask, but   also stated the 


other subjects on scene were all wearing black. 


 


3. According to    


Source – Verbatim from Vallejo Police Department report by Investigator Rose  


 


On June 2, 2020, he was placed on stand-by, both in his capacity as a CRT  


and a SWAT team member in response to the looting that has occurred the last 


several days in Vallejo, including the attempted takeover of the Vallejo Police 


Department the previous Saturday evening. At approximately 2000 hours on June 1st, 


  received notification that both the CRT Unit and the SWAT team were 


being activated immediately.   states that when he initially logged in on 


the night of the incident, his call sign was X43. However, at some point, they switched 


over to badge numbers, his being 673.  


 


  states that Sergeant Jerome Bautista is his normal supervisor. 


However, on the night of this incident, he was more directly assigned to Sergeant 


Jaksch and  in a SWAT capacity.   advised that when 


he first went on duty in the city, he responded to the vicinity of Best Buy, where he 


reported to  He was told to respond to a looting as well as respond 


to general felonies in progress. 


 


  mentioned several attempts to break into the AAA Gun Store 


throughout the night to access firearms. He had also read multiple bulletins over the 


last several days that several gun stores had been burglarized throughout the bay 


area.   stated that appeared to be a coordinated effort on the part of 


looters to steal firearms and other items. 


 


  received no injuries during this incident. When asked what he was 


wearing during the incident,   indicated that he was wearing the 


uniform he is currently wearing. He was also wearing his black Vallejo Police 


Department tactical vest, which he indicated has large white letters that spell police  


font on the front and back and an embroidered Vallejo Police Department police 


badge with his badge number on the front. He carries two pistol magazines, one rifle 


magazine, his radio, handcuffs, and a tourniquet on his vest.   was 


wearing his SWAT uniform, which is blue in color with Vallejo Police Department 


patches on the shoulders. He was wearing his duty belt, which included additional 


pistol magazines. There were some additional utility pouches, his holster, and 


  was a passenger in   gray F150 quad-cab 


unmarked vehicle, which was equipped with red and blue lights to the front as well as  
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a siren. The vehicle has no other markings. When asked if the lights and sirens were 


on at the time of contact with the Suspect,   advised that the siren was 


not on. However, the vehicle's emergency red and blue lights were on, including 


forward-facing red light.   was seated in the rear passenger seat 


behind the driver.   was seated in the front passenger seat while 


  was driving. 


 


When asked if   regularly works with   and  


   explained that   was just assigned to the 


unit. However, he has previously worked with   at his previous 


agency as well as times when  has assisted on a part-time basis on the Crime  


Reduction Team.   works with   on a daily basis. 


    and   are also on the SWAT 


team together. 


 


  advised that his sidearm is a Glock 17 9-mm handgun. It is 


department-issued and is loaded with department ammunition. He did not fire that 


weapon during this incident. He was also equipped with his department-issued Colt 


M4 Commando rifle that was loaded with department ammunition. The magazine 


carries a total of 30 rounds in the magazine, but it is his practice to load it with 28 


rounds.   later told me that the reason he does this is because there was 


a time when AR style rifle magazines would cause a malfunction if loaded to 30-


round capacity. He did note that with current modern magazines, this practice is 


probably no longer needed.  


 


When asked to describe the scene of the incident,   advised that the 


incident occurred at the Walgreens at the corner of Broadway and Redwood Streets. 


He stated the parking lot was fairly well lit, and the weather was clear.  


 


When asked to talk about what happened,   advised that it goes back to 


a couple of days ago. He explained that one of his duties as a CRT  is 


intelligence gathering. In the last week or so, when the protests regarding the George 


Floyd death started occurring, one of his duties was to  monitor social media and 


news outlets to see if there might be any activity in the City of Vallejo, specifically 


unlawful riots and looting.   states that he was aware, both from the 


news and intelligence briefings that he receives via email, that the situation was 


becoming increasingly violent and that there had been attacks against law 


enforcement.  


 


  was aware that on Thursday or Friday, a Federal Security Officer 


was killed in what appeared to be a well coordinated attack with a high-powered 


rifle.   advised that many of the bulletins he had read advised that there 


was increasingly well-coordinated with communication between suspects who were 


trying to coordinate violent efforts against law enforcement. One of the groups that 


he specifically read about was ANTIFA members in the bay area.   


advised that there were specific social media postings about ANTIFA members  


coming into Vallejo to do violence and cause harm.   advised that he 


has received multiple briefings within the last two days via email, discussing that gun 


stores had been increasingly targeted and that people that were rioting and looting  
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were making the effort to arm themselves and to access firearms. He mentioned that 


he believed that four bay area gun stores were burglarized in the last several days. 


He believed that some of these gun stores were broken into by groups of 20 to 30 


people, if not more.   stated that it was clear in his intelligence 


gathering that these groups that had committed crimes in other bay area jurisdictions 


and recently began targeting Solano County Cities. Specifically, there was social 


media talk in the last couple of days of coming to Vallejo and Fairfield and Vacaville. 


 


  stated that over the weekend on Saturday, he was put on stand-by and 


that that evening there was an attempt to take over the Vallejo Police Department. A 


riot ensued and the mob tried to take over the Police Department. Dozens of officers 


from various jurisdictions responded to support the Vallejo Police due to staffing 


levels.   further advised that he is aware of discussions that had 


occurred since then regarding tactical planning on how to evacuate the Police 


Department should the Police Department be overrun or set on fire as well as how to 


respond to shooters at the Police Department.   advised that continued 


to today, with a tactical briefing by  and Sergeant Jaksch on that 


situation on how they would evacuate the Police Department in the event that it was 


under siege. 


 


  advised that earlier this evening, before he went in service, he was 


aware that large groups attempted to break into Triple A Sporting Goods, a local gun 


shop, and the owner of the shop had called the Police Department several times as he 


was watching the events unfold remotely via surveillance video. This led  


 to be very concerned that the looters were arming themselves.   


also noted that it appeared to be a coordinated effort of the same group of looters 


who was traveling through town.   advised as he arrived at the 


command post, he observed a caravan of approximately ten cars, who appeared to  


 


arrive in the parking lot where the command post was before leaving the area. 


  noted that on this evening in the City of Vallejo, there were no 


protests and no peaceful demonstrations and that there was no one holding a sign or 


marching or anything like that.  


 


  advised that everything that happened from the second he drove into 


town and was listening on the radio was all criminal activity, Commercial Burglaries, 


Attempted Robberies. He advised that prior to him being involved in the officer- 


 


involved shooting, that same cluster of cars had been involved in several vehicle 


pursuits and had shot at business owners of a marijuana dispensary. He advised that 


the groups of vehicles seemed to be targeting the same locations or people together in 


a coordinated fashion.   stated he was "apprehensive" about what they 


were doing out there as he knew the looters to be armed, as they had previously shot 


at store owners that evening. 


 


  stated that in his mind there was no question as to whether these 


people might have been protestors. There was no protest and these were people only 


committing felony crimes, advising that they were committing reckless crimes against 


citizens and putting people in harm's way.   advised that it was in his  
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mind that this is what they were dealing with, that they were dealing with criminals 


and not protestors throwing rocks. They were dealing with criminals shooting at 


people. 


 


He advised that the activity was ongoing throughout the night. He has been a police 


officer for almost 15 years, and he has never seen anything like tonight, stating that it 


was "complete and utter pervasive criminal activity sweeping through the city." He 


said the activity made him worry about his safety and his partners’ safety.   


 


 advised that he was worried because as he was responding to these calls, he 


knew that it was not just subjects breaking into businesses. They were subjects that 


were shooting at business owners and shooting at innocent people and that the people 


out were armed and dangerous felons.   advised that he was fearful 


that something bad was going to happen. He noted again that he has never seen such 


a violent situation as long as he has been a police officer.   felt that the 


night was so crazy that he could not let his guard down throughout the night. 


  stated that his "safety concern was as high as it could get." 


 


  stated that with regards to this specific incident, he was with 


 and   He stated that they had responded to a call 


of subjects with masks, and when they arrived in the area, they did not find the 


subjects. They were responding to another call when they were traveling westbound 


on Redwood near North Camino Alto when they heard   broadcast that 


he was on-viewing a Burglary in progress of the Walgreens Pharmacy drive-thru. 


  advised that they were literally seconds from   


location.   stated that they arrived in the area and observed  


 vehicle stopped westbound Redwood, east of the Broadway intersection. 


  pulled their vehicle up alongside   vehicle. 


  stated that   pointed out the Burglary in progress.  


 


  advised that he looked across the street and saw what looked like 


someone smashing the drive-thru pharmacy window.   pointed to the 


drive-thru and noted that there was a truck and a black sedan.   


advised that he did not know the make of the sedan. He stated that his best guess 


would be a Corolla. However, he was unsure. 


 


  stated that   quickly came up with a plan, advising that 


he would go northbound on Broadway and enter through the Broadway driveway 


northeast of the pharmacy drive thru, while CRT will enter from the south side of the 


parking lot on Redwood Street.   advised that they began to roll in and 


that approximately a second, possibly two seconds, before they were about to make 


contact with subjects and hold them at gunpoint,   got on the radio and 


stated that the looters were armed.   stated that   may 


have said it several times. When asked if he recalled exactly what    


said,   advised he believed   said, “it looks like they're 


armed.” When I asked what   understood that to mean,   


advised that he believed that meant the looters had firearms. 
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  noted that everything was happening extremely fast, and  


 said this right before they were about to make contact with the Suspects. 


  noted that there were several people in the parking lot. He stated that 


he did not have very good peripheral vision, due to sitting behind   


and   However, he could see "very clearly" through the front 


windshield, and he scooted over towards the middle of the seat so that he could have 


a better view out of the front windshield.   advised that he knew 


  and   both had their rifles with them, and 


  stated that   activated the emergency lights and 


came to a stop.   stated that as the vehicle came to a stop, it felt fast  


and slow at the same second. Stating that it felt slow, but then "it happened 


immediately." He described the scene as a still frame of a movie but everything else 


was happening so fast.  


 


  states that one of the Suspects wearing a black hoodie runs over from 


the drive-thru area towards the black car.   advised that his immediate 


thought was that the Suspect was going to get in the black car and there was going to 


be another vehicle pursuit.   advised that he thought that they could not 


get in a pursuit in the truck, and   indicated that   was 


also not in a pursuit vehicle.   further indicated that he immediately 


began thinking pursuit because that's what all the other Suspects had done 


throughout the night.   advised that there had been at least five pursuits 


prior to this incident. 


 


  advised that he had his rifle in his right hand because he was about to 


get out of the car when "Out of nowhere," the Suspect who had been running 


perpendicular to their car towards the suspect vehicle stops, turns towards their 


vehicle, and gets down in what looked like "a kneeling shooting position."  


 stated that he was unsure whether both or one of the Suspect's knees where 


down.   stated that he had noticed that as the Suspect was running, in  


the last few milliseconds of him running, that he had his hands up towards his center 


stomach area, and he recognized that this is not how normal people run or how 


normal people walk.   advised that it was consistent with someone that 


had something on them that they were trying to conceal or that they don't want to fall 


out. He stated that he has seen that numerous times. He advised that just last week, he  


observed a subject walking around with a gun. He indicated that the subject was 


walking in the same fashion, and he stated that that person had a gun as he was 


favoring one side and holding his arm down. That person went and put a gun in the 


car. They later stopped the vehicle and located a gun.  


 


  stated that in his career, he rarely states that subjects have guns, and 


he stated that usually when he believes a Suspect has a gun, they do in fact end up 


having weapons.   stated that as the Suspect took a kneeling position,  


he grabbed something towards his stomach area, stating that it was not super low, 


below the waist, but right at the waistband. At this point,   put his 


hands slightly above his belt to indicate the position of the suspect’s hands. I asked if 


this location was significant.   said that to him, he knows that as a 


place where people keep guns for easy access.   stated that he saw the 


Suspect grab something in the area just above his waist, and then he saw what he  
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believed to be the handle of a pistol. At this point   becomes emotional 


and has difficulty speaking. After approximately 30 seconds,   stated 


that it immediately went through his head, "We're getting in a shootout, 100%, we're 


getting in a shootout." When asked how that made him feel, he stated that he was 


scared. 


 


He advised that he was scared a little bit for himself but he was really more scared 


for his partners because they were getting out of the vehicle.   stated 


that he has done hundreds of vehicle take-downs and he knows that when you exit the 


vehicle you lose sight of the Suspect briefly when you exit.   further  


 


noted that he knows that the doors on the truck are large, and the windows are tinted. 


He believed that  and  were attempting to come around the door with 


their rifles and likely did not see the Suspect preparing to fire on them.  


 then stated, "I knew we were going to get in a shootout and we're going to get 


killed or they're going to get hit."   stated that it was "instinct." He 


heard   say that the suspect was armed.   stated that if a 


Suspect was going to flee, they flee. That's what everyone had done earlier in the 


evening, and when the Suspect turned and took a crouching position and then 


reached towards his waistband and he saw what he thought at the time was the 


handle of a gun,   thought, "That's it, shootout." 


 


  indicated that he believed that the Suspect was going to start shooting 


at them so that everybody else could get away.   stated "without 


hesitation, I was in the backseat, I could see him clear, completely clear through the 


window. I punched forward with my rifle, and I shot about five or six rounds." He 


then stated that he probably shot five rounds at the Suspect.   stated he 


has practiced a lot of shooting in and out and around vehicles. He knows that when 


shooting through a vehicle, including a windshield, it is difficult to hit the target 


because bullets deflect in different manners depending on the type and angle of the  


window.   advised that if you have to shoot someone in or through a 


car, it is not the time to fire one round and then evaluate because it's too late at that 


point.   advised that he needed to fire multiple rounds quickly, in the 


hopes that one of those rounds would be effective in stopping someone who was 


trying to kill them. 


 


  advised that after he fired there was glass and debris that came out of 


the windshield. When he stopped firing, he believed that he could see that he hit the 


Suspect, as he believed that he saw the Suspect fall.   noted that after 


he fired, his view of the Suspect appeared to be as if he was looking through water. 


He later clarified that this was due to the damage to the windshield caused by 


shooting through it. 


 


  said that after he fired his weapon, he did not see what happened to 


the other cars because he was so focused on the Suspect.   advised that 


he said something to his partners something similar to, did you see the gun or he 


pointed the gun. He stated that he was trying to convey to his partners that the 


Suspect had a gun.   stated that after this, everything felt slow. He 


stated that he felt like he stood there for possibly a minute trying to figure out what to  
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do. He stated that he and his partners made a tactical plan to approach and detain 


the Suspect. He stated that at that point, he could see the Suspect was bleeding. 


  stated that he was looking around for the gun, and then he saw that 


the Suspect had a hatchet or hammer sticking out of his front sweater pocket. 


 


  was asked for clarification on how they detained the suspect. He said 


as they approached, he provided cover with his rifle.   or  


War handcuffed him, and then rolled him over. It was during that process that 


  observed the handle sticking out. 


 


After the Suspect was handcuffed, he immediately ran towards their vehicle and 


retrieved the SWAT med kit.   stated that after the shooting, he initially 


was not focused and he forgot about what was going on around him. He stated that 


  drew his attention to the Walgreens and stated that he believed that 


someone was still in there. He began taking out different items from the med kit that 


he thought would help the Suspect because he initially did not know where the 


Suspect was hit.   stated that he took out a few bandages and a chest 


seal. 


 


  stated that   was doing CPR on the Suspect, at which 


point   could see that CPR was causing a lot of blood to flow out of the 


back of the Suspect's head, in his opinion making it worse. He told   


to stop doing CPR because he was making the situation worse.   


advised that there seemed to be a very well medically trained deputy from another 


agency who began doing more first aid and started saying that he was checking the 


carotid and brachial pulses. When this deputy began taking over first aid treatments, 


  stated that he was aware that numerous people called for medical to 


respond.   yelled at someone to request Fire to come in because he 


knew the Suspect had a very serious gunshot wound. This is when    


advised that he believed that someone was still in the Walgreens and that they needed 


to be careful.   stated that he then went to take a perimeter position on 


the Walgreens but that in seconds he was pulled off his position. 


 


  advised that he had made some comments on his body camera due to 


his anger, stating he was “pissed.” He stated that his first reaction after the shooting, 


upon realizing that the Suspect had a hammer and not a firearm, was anger. He 


questioned why the subject would make furtive motions like he was going to shoot 


them when he was not in possession of a firearm.  


 


  stated that the Suspect did everything consistent with someone who 


was about to try to shoot him and that it made no sense and he was pissed.  


 advised that he turned his rifle over to Sergeant Greenberg, who had arrived on 


scene and told Sergeant Greenberg that this was the weapon that was used in the 


shooting.   advised that fairly quickly, within a couple of minutes, he 


was brought back to the Police Department and sequestered. I asked   


how far he believes that he was from the Suspect when he fired his weapon. He stated 


at the time he fired, he thought that he was about 15 feet away. However, he stated 


that after the shooting and he was out of the vehicle, he recognized that it was farther 


than that, approximately 20 to 30 feet. I asked   if he aimed, and he  
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stated to be honest he was not sure. He stated that he did not know if he point shot on 


his front sight. He advised that his Eotech was on. He stated that he thinks that he 


probably did look through his Eotech because naturally he point shoots pretty quick 


and that he is usually on his sights very quickly, but he does not remember looking at 


the sights or not.  


 


When asked,   advised that he is very familiar with the rifle and the 


Eotech sighting system.   was asked what direction the Suspect was 


moving.   advised that the Suspect was moving from west to east, away 


from the drive-thru window area towards the black vehicle and then made a right- 


 


hand turn to face south towards their police vehicle.   stated the 


Suspect was running and had his hands above his waist. Then the Suspect turned 


towards them and took a knee.   indicated that he did not know if he 


had his left knee or right down. At this point,   was on his left knee, and 


his right leg was extended in front of him, in a one knee position.   


stated that the Suspect may have been at a slight angle, but he was fairly "square up" 


with their vehicle and that he started grabbing towards his waistband and pulling 


something out. He stated that it turned out to be the handle. At this point, in 


demonstration,   hands were at the center of his torso, just above his 


waist.  


 


I asked   if he could estimate how long the incident lasted, from the 


time they pulled up.   advised that he believed that the entire incident 


last approximately three to four seconds. I asked   to describe the 


Suspect's turn towards them, and he stated, "His turn was fairly abrupt. He was in a 


hurry." He stated, "That's why he initially thought, oh he's running to the car, we're 


going to have a car chase, and then he just abruptly turned and that's when 


everything changed. That, for me, was when I thought, that's not good." 


 


  stated that he believed the Suspect's two options were to flee or fight. 


  advised that the Suspect did not have anywhere the he could hide. He 


stated the Suspect appeared to get down in a "combat, I'm about to shoot you stance" 


and that   fired his weapon when he saw the handle because he 


believed it to be a gun. I asked   if he and   talked 


earlier in the night about having any predetermined roles or plans on how they were 


going to respond to incidents.   stated that they had discussed it but 


that it depended on what they were dealing with exactly. They had talked about using  


a flash bang, stating that they had talked about it seconds before arriving. Right 


before the incident,  stated that he had a flash bang.   advised 


that he was hesitant to use the flash bang because there was non-SWAT personnel 


(   on scene. They had not briefed   and he was afraid 


the flash bang would cause more chaos. Because they had not worked with  


 he was afraid of sympathetic fire, so he told   not to deploy 


the flash bang.   noted that if it had been just CRT or SWAT personnel, 


they probably would have used the flash bang, but since   was on 


scene, he told   not to use the flash bang. 
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I asked   if he remembered when he told   not to use 


the flash bang.   advised that he does not remember if  


 advised that he had the bang right when   put out the first 


broadcast regarding the Burglary or if it was right after they had split up from him 


after making the approach plan. I asked   if he knew if Officer  


was prepared to use the flash bang or if he knew what everyone else in the car was 


doing.   stated that he believed that both   and 


  were exiting the vehicle with their rifles. He advised that they were 


planning to hold everyone at gunpoint. 


 


  advised that they were not planning on engaging in foot chases. He 


stated that if Suspects had run, their plan of action was to call out a perimeter. 


  advised, though, that his primary worry was not Suspects running. 


His primary concern was the Suspect shooting at people. When asked,    


advised that he was wearing his body worn camera and that he activated his camera. 


When asked, he advised that he had viewed video from his camera. 


 


  was asked for clarification on when he activated his body worn 


camera. He stated that he believed that he activated as soon as firing his weapon. He 


believes that he activated it before he exited the vehicle.   advised that 


he exited the driver side of the vehicle. I reminded   that he had 


demonstrated the Suspect's motion and told me that he knew the Suspect to be holding 


a gun. I asked   to tell me a little bit more about that and what led him 


to believe that he was looking at a gun.   advised that there were a 


number of factors, primarily in the moment   stating that there was an 


armed person and the Suspect’s movement. 


 


  said that looking back on it now and the fact that the Suspect had a 


hammer is the most confusing thing in the world to him, being that you don't make the 


motions that he made with a hammer. The motions the Suspect made are something 


you do with a firearm, stating that it was a movement that you do when you're about 


to pull out a gun and shoot someone.   stated, "For the life of me, I 


don't know what he was thinking. Everything he did was consistent with having a gun 


and you're getting ready to start shooting at the police." 


 


In   experience, Suspects either, flee, fight, or hide. He had no place 


to hide. Fighting and fleeing were the other options, and the Suspect was not fleeing. 


  stated, "The position he took was the perfect position for kneeling 


combat shooting." While mentioning the events,   reference a wood 


handle. I asked   if he recognized the handle that he saw at the time to 


be wood.   advised that in the moment, he did not recognize it to be 


wood. He said that it was dark-colored and it looked like it was the handle of a pistol. 


He then noted that when he said wood, he is remembering what he saw up close after 


the incident. 


 


I asked    if anyone in the vehicle made statements prior to the incident. 


  advised that he made some statements right after the shooting. I asked 


  if he remembered what he said.   stated that he was 


trying to convey to his partners that he saw a gun. He stated that he believed what he  
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said specifically was "something to the effect of, he had a gun, right?" He said that 


after the shooting, he was "freaked out." He stated that shooting someone was not 


something that anyone wants to do, especially given the climate.   


advised that this was not something that he wanted to do at all but especially now 


with everything that has been happening in current events, so he was initially 


"freaked out." 


 


  stated that he knew what he saw and he knew that the Suspect had a 


gun at the time. He was trying to convey that or ask that of his partners. He stated 


that he thought he asked, “did you see that, I think he had a gun, no, he pointed a gun  


 


at us." He stated that he was not getting the nuances of pointing a gun versus 


grabbing. In the moment he was just trying to convey that the Suspect had a gun. 


  advised that he was certain of what he saw.   advised 


that he had just done "the most serious thing that he could do in his job and there was 


a moment where he said, okay no, and you start and think." 


 


  stated that what he saw, he fully believed to be the handle of a pistol, 


so he was trying to convey that and warn his partners. I asked   if he 


felt like he had any other options, and he stated, "No, none whatsoever." I asked 


  if the Suspect's actions immediately prior to firing his weapons were 


indicative of any other action that the Suspect could have been taking.   


said after the fact, based on the Suspect's actions, he is "100% baffled."  


 states, looking back on it, that the actions the Suspect took were the actions of 


someone that was going to shoot at him. 


 


  said that since the incident, he has been thinking about it. He is 


unsure if the Suspect was pulling the hammer out in an effort to charge them. But at 


the time, he believed that the Suspect had a gun.   stated that he was 


scared enough that he was not going to risk his life or the lives of his partners as they 


were getting out of the car.   advised that he was at the threshold where 


it could not have been anything else, and he could not risk thinking it was something 


else and it was going to happen instantaneously and that was his only choice. 


Especially being inside a vehicle, he had no other options. He had no way to grab the 


Suspect or do anything else.   stated, "It's now or someone gets shot." 


 


I asked   if he recognized the Suspect.   stated that he did 


not. I asked him if he knew who the Suspect was, and he stated that he did not. 


  advised that to his knowledge, he has not had any interaction with the 


Suspect. I asked   if he had any prior intelligence about that specific 


Suspect or group of people other than what   told him  


 


4. According to    


Source – Verbatim Vallejo Police Department report by Investigator Rose  


 


Earlier in the evening, before the incident, he heard any calls broadcast on the radio 


or responded to call of a violent nature or responded to calls that he believed there 


was elevated tension or a dangerous atmosphere.   mentioned the 


armed carjacking earlier in the evening and a shooting and looting at a marijuana  
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dispensary.   further mentioned that in previous nights there was 


also rioting and looting and that on at least one occasion, rioters tried to "storm" the 


Police Department. I asked about the shots fired call that he was responding to. He 


stated that he believed that there were two or three pending shots fired called in the 


area of Mississippi and Missouri Streets. He also indicated that there was another 


pending shots fired call in another area throughout the city. When asked if he heard 


any shots fired as they were driving around, he advised that he did not. 


 


  was a passenger in   silver unmarked F150 


pick-up truck. He was seated in the front passenger seat.   was 


driving, and   was seated in the rear seat. The vehicle was equipped  


with red and blue visor lights and red and yellow lights facing the rear and had an 


audible siren. When asked if the lights were activated during the incident,  


 advised that they were. When asked if the siren was activated, he advised that 


he did not recall if the siren was activated. 


 


When asked to describe the location of the incident, he advised that it was the 


Walgreens located on the northeast corner of Broadway and Redwood Streets. The 


weather was clear. It was nighttime. The parking lot was well lit with street lights as 


well as lights from the building. When asked to talk about what happened,  


 advised that he was there in a SWAT capacity due to the increasing violence 


and hostility and the rioting and looting that had been going on the last couple of 


days. He advised that there were numerous robbery calls and calls involving guns 


and at least one armed Carjacking. He stated that the groups that were committing  


these crimes appeared to be fairly coordinated so there was a heightened sense of 


alert combined with the protests and assaults on officers nationwide. SWAT personnel 


were working due to the potential for violence as it had been for several nights. 


 


    and   were driving westbound 


on Redwood Street, advising that they were on the way to check on a couple pending 


shots fired calls in the Missouri and Mississippi area when he heard   


advise that he was on-viewing a Burglary in progress at the Walgreens at Broadway 


and Redwood.   broadcast over the air that there were several people 


looting the Walgreens that had previously been looted earlier in the night.  


 stated that they arrived on scene within 30 seconds of   


radio broadcast. 


 


  advised that as they pulled up, they observed   who 


was facing westbound on Redwood in the #2 lane in a silver SUV, was west of the 


intersection of the Broadway intersection and was looking towards the Walgreens. 


They pulled their vehicle up right next to him. They devised a plan in which  


 would enter the Walgreens by traveling north on Broadway and entering 


through the Broadway entrance while the  would enter through the 


Redwood driveway, which would allow them to converge on the subjects looting the 


business. 


 


  advised that earlier in the evening, he and   and 


  discussed a plan for the evening.   stated that 


since he was sitting in the right front passenger seat, they discussed that if they  
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encountered active looting, they would attempt to deploy the flash bang as a de-


escalation technique and buy them a little time to safely take suspects into custody. 


 


As they entered the south lot,   could see that there was what he 


believed to be a silver Nissan Titan parked near the pharmacy drive-thru window. He 


did not see how many people were around it. Directly in front of the truck was a small 


black car.   confirmed that the truck was south of the drive-thru, and 


the black car, which he later stated may have been a Nissan Altima, which was 


missing the rear bumper, was north of the truck. 


 


  advised that   broadcast that the looters had 


weapons. When asked for clarification about this,   stated that he 


believed that   exact words were, "They were armed." When asked 


what he interpreted that to mean,   stated that he suspected guns 


because of the multiple armed robberies, carjackings, and shootings that had 


occurred. He further referenced that looters had shot at a marijuana dispensary 


earlier  


 


When asked if any doors of the vehicles were open,   advised that the 


left rear door of the Altima was open.   stated that he saw a subject 


who was in the drive-thru walking west from the Walgreens building towards the 


black Nissan.   advised that as they pulled into the south parking lot, 


the silver truck left north through the parking lot and exited through the driveway 


entrance that   was entering through.   did not see  


 


which direction the truck went.   stated that the male subject that he 


saw walking away from Walgreens approached the black Altima.   


activated the vehicle's emergency lights as they were pulling up to the car. The black 


Altima drove forward a little bit. It appeared to   that the suspect 


"hustles up to the car."   advised that he thinks that the suspect 


threw something in the vehicle or he was trying to get into the backseat of the vehicle 


because the back left door was open, but the car took off a few feet leaving the 


suspect behind. The suspect then runs back up to the car, at which point the car takes 


off.   stated that all of this occurred in a span of approximately two 


to three seconds as they  are driving in. 


 


  advised that he had his flash bang in his hand because it was his 


job to deploy the flash bang and that   heard   take his 


rifle out so he knew that   was armed with a rifle.   


opened up his door as they were approaching.   activated the 


vehicles emergency lights. The Altima "takes off," leaving the suspect that was 


trying to get in on foot. The suspect then drops to his right knee.   


stated that as he is dropping down to his knee, he rotated to his left to face them. 


While stating this,   had his right hand at his chest and his index 


finger and thumb displayed as if holding a firearm. He stated that the subject was 


now facing them. When asked for clarification about what he was doing with his 


hands as   had just visualized,   said that as the 


suspect was taking a knee, he could see something dark in the suspect's right hand,  
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concealed against his chest.   advised that the suspect’s hands 


looked similar to how you would hold a gun.  


 


  stated that the suspect was initially facing the direction of the 


vehicle that had left him, rotated to his left, taking a one knee position with his 


right hand close to his chest. He observed a dark object in his hands. He indicated 


that the suspect was holding his hands the way that he would if he were holding a 


firearm close to his body.   advised that he believed that the 


Suspect was holding a gun.   stated that this belief is based on  


everything that had happened throughout the night and   


statement that the looters were armed.   reiterated that all of this 


happened over the course of approximately three seconds.  


 


  stated that as he is exiting the vehicle, the suspect is kneeling, 


making a turn towards them with something in his hands.   came 


between himself and   as   was stepping out of the 


vehicle.   stated that   fired approximately seven 


rounds through the windshield at the suspect just as he (  was exiting the 


vehicle.   indicated that he had the flash bang in his right hand and 


that he was prepping to deploy it and that his weapon was holstered at this time. As 


  finishes shooting,   transitioned to his handgun 


because he believed it now to be a lethal force situation. He stated that he put his 


flash bang in his left hand and drew his handgun with his right hand. He said that at 


this point he could see that the suspect was on the ground and was no longer a threat. 


 


The black Nissan had taken off in the same direction as the truck and collided with 


  vehicle near the north entrance of the parking lot off of Broadway 


and hit the front of   vehicle. The suspect vehicle is then able to get 


through the gap between   vehicle and a planter box and gets out 


onto Broadway and travels northbound on Broadway.   ran out to 


Broadway Street in case the suspect vehicle became disabled due to the collision but 


when he gets out to Broadway, the car is fleeing northbound.   then 


focused his attention back to   and   He can see 


  and   are out of the truck at the driver's door of 


  vehicle.   had his handgun out while  


 had his rifle out. The Suspect was lying approximately 30 to 35 feet in front of 


the vehicle on the ground.   stated that the suspect’s head was facing 


north, and he was lying on his right side.   stated that the Suspect 


was not moving.   and   were giving the Suspect 


commands to show his hands. The three  then communicate and decide to 


make an approach to the suspect.   took control of the Suspect's 


left arm. They rolled the suspect onto his back. At this point,   


observed a large what he referred to as framing hammer, and he could see the 


handle, which he stated was light wood colored, sticking out from the Suspect's 


jacket.   indicated that the handle of the hammer was up by the 


suspects shoulder and the claw end of the hammer was down by the suspect's waist at 


an angle.   then clarified that   grabbed the 


Suspect's left arm while he grabbed the suspect's right arm. They handcuffed him, and 


then they rolled the suspect over, at which point   saw the hammer  
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and retrieved the hammer from the suspect and removed a knife from the suspect's 


right front pocket. Once   was fairly certain that they had removed 


any possible weapons from the suspect, he rolled him onto his back and started CPR. 


 


When asked,   advised that he did CPR for approximately a minute 


and a half, stating the only reason he stopped was that he could see that the suspect 


had a gunshot wound to his head, and with every compression, he could see more 


blood coming from the suspect. He stated that medics then arrived shortly thereafter. 


When asked why he initially started CPR on the suspect,   stated that  


 


it was fairly apparent from the amount of blood and the gunshot wound that the 


wound was likely to be fatal. The suspect was non-responsive and the suspect had 


agonal breathing. He started CPR because he believed that it was necessary. I 


confirmed with   that when he exited the vehicle, the only thing in his 


hand was his diversionary device and that his firearm was holstered. When asked, 


  advised that he had not pulled the pin on the diversionary device 


yet. I reminded   that he advised that they had previously discussed 


that his role would be to deploy a flash bang and asked him if anyone else in the 


vehicle had defined roles.   advised that the three of them have 


worked together on the SWAT team for at least the last year. He stated that he does 


not recall if they discussed specific assignments, but with   driving 


and he having the flash bang, that would leave   with the role of lethal 


cover.  


 


I asked   if he had recognized either of the vehicles or had any 


specific intelligence on either of the vehicles from earlier in the evening, and he 


advised that he did not. I asked   if he recognized the suspect or had 


any prior interaction with the suspect, and   advised that he did not. 


He stated that the suspect was wearing a black hoodie with the hood up. He had a 


black sling backpack, but he did not get a good look at the suspect's face with the 


hood up. He stated that it was possible that the suspect may have had a hat on as 


well. He stated that to his knowledge,   did not know if he has ever 


dealt with the suspect or not.   then stated, "Just to be clear, when 


he came around, I was fully expecting that we were going to be taking rounds," 


stating that he recognized the suspect's position as a "kneeling, shooting position." 


When asked if there was any opportunity to take other action,   


replied “no.” 


 


I asked why he felt the need to transition to his firearm.   added that 


he believed that the Suspect had a gun and that he was going to start shooting at them 


and he believed that he needed to protect himself and his partners. When asked how 


he felt,   stated that he believed that they were about to start taking 


rounds through the windshield. He stated that he knew that he could bail out of the 


car but that   was stuck behind the steering wheel and would be the 


most likely target for the suspect. 
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5. According to   


Source – Verbatim Vallejo Police Department 


 


  was the driver of his charcoal gray 2020 Ford F150 crew cab 


pick-up truck and the vehicle number was 118.   clarified this 


vehicle did not have any distinctive markings, but it was equipped with emergency 


lights and siren equipment.   identified himself as the driver of 


this vehicle with   riding as his right front passenger and 


  seated behind him in the rear driver side passenger seat. 


 


  indicated he was carrying his Sig Sauer Legion P226 9-mm 


pistol.   clarified the pistol is a personally owned firearm and he 


was carrying department-issued 9-mm cartridges.   indicated  


 


that his pistol was loaded with 21 cartridges. He clarified that his magazine held 20 


cartridges, and he had one live cartridge loaded in the chamber.  


 indicated that his SWAT rifle was in the backseat of his vehicle, leaning 


against his backseat. 


 


When I asked   to identify the scene, he identified it as the 


Walgreens business located on the northwest corner of the intersection of Broadway 


and Redwood Street. He recalled this incident occurred at some point between 


midnight and 1 am.   recalled that the weather was clear and it 


was dark outside. When I asked   to describe the lighting, he 


stated that there was ambient lighting from the street lights. He clarified there were 


light fixtures within the parking lot as well.   added that some 


areas were well-lit, and some areas were dark. 


 


When I asked   if he had ever received any specialized tactical 


training, he advised me he had been a member of the SWAT team for approximately 


two years and he has been a  on the Crime Reduction Team for 


approximately four years.   indicated that in order to join the 


SWAT team, he completed a two-week SWAT school.   recalled 


on 06-01-20 at approximately 1700 hours, he received a page advising him he needed 


to respond to the police department to assist in preventing looting activity.  


 indicated that he started his shift at approximately 1800 hours.  


 clarified at the time he started, he was not sure if he was going to be 


assigned in a Crime Reduction Team capacity or as a SWAT team member. While he 


was waiting for clarification for his assignment, he monitored the Vallejo PD 


Dispatch radio.   indicated that in listening to the police radio, 


he heard multiple reports of burglaries, looting, and gunshots.   


was under the impression that there were dozens of different groups responsible for 


vandalism and looting within the city. He is also aware that there were several 


vehicle pursuits that occurred on 06-01-20. 


 


  recalled hearing about a business owner being shot at while he 


was trying to secure their business. It was   understanding the 


suspects shot at the business owner in an apparent attempt to intimidate the business 


owner and get them to abandon their property so that it could be looted.   
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 also heard from other officers that some owners were arming themselves 


in an attempt to protect their property.   also clarified that he 


had a computer in his pick-up truck. He indicated his computer had access to the 


Vallejo Police Department's Computer Aided Dispatch system.   


clarified that through his laptop computer in his vehicle, he was able to review the 


calls for service throughout the City.  


 


  indicated that he worked during the evening of 05-31-20 to 


prevent looting activity int he city.   recalled that on this 


particular day, the criminal activity was not as rampant as it was on 06-01-20. 


  recalled on 05-31-20, most of the activity throughout the shift 


was conducted by protesters, who were peacefully protesting throughout the city.  


 


  indicated that his sister is a dispatcher at Vallejo Police 


Department, and during the evening of 05-30-20, he was aware that several Suspects 


attempted to take over the Vallejo Police Department facility and that his sister 


expressed to him that she was traumatized and scared from having to work while that 


happened.   advised me his sister almost had to be escorted out 


of the building to safety so she would not be harmed by any of the suspects.  


 


When I asked   if he recalled what he was doing prior to the 


shooting,   stated he was driving his pick-up truck westbound on 


Redwood Street.   indicated that he was driving towards the 


intersection of Redwood Street and Broadway because there was previous looting 


and vandalism activity in that area.   indicated suspects were 


looting and vandalizing businesses and clearing when police officers arrived, but 


after police officers cleared the scene, they would return to the same locations to 


continue looting and burglarizing businesses.   recalled he was  


driving in the vicinity of the intersection of Tuolumne Street and Redwood Street 


when he heard  advise via the radio that there were two 


vehicles parked in the parking lot of the Walgreens business and there were several 


subjects going in and out of the business on the pharmacy side of the business and 


it appeared they were removing items from the business. 


 


  recalled he observed   Ford patrol SUV 


was stopped in the #2 lane of westbound Redwood Street, just east of Broadway 


Street.   recalled that he stopped his vehicle next to  


 vehicle in the #1 lane and that   had a conversation 


with     recalled observing a silver or white 


Nissan truck and a black sedan were parked in the parking lot, and he saw several 


subjects going in and out of the Walgreens business.   indicated 


that he could not hear the full conversation that   had with 


  but he recalled   communicated a plan in which 


  would drive his vehicle into the southeast corner of the 


property while   would drive onto the property via the northeast 


driveway. 
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  recalled when he drove onto the property and when he was 


about halfway the distance between Redwood Street and the location of the two 


vehicles that were parked in the parking lot of Walgreens, he observed the driver of 


the Nissan pick-up truck.   recalled the driver was wearing a 


white T-shirt and he looked back at   as   


was driving towards the Nissan.   observed this subject did not 


appear to be too concerned with   presence in the parking lot. 


  indicated he assumed the driver of the Nissan was not 


concerned about   driving towards him because  


 pick-up truck was unmarked and the driver did not realize it was a 


police vehicle.   then recalled hearing   advise 


via the radio, something to the effect of, "Hey guys, they're armed, they're armed, 


they're armed."   recalled observing subjects carrying things as 


they moved quickly.   believed the subjects reacted to  


 arriving at the scene in his SUV because it looked more like a "police car."  


 


  recalled activating his emergency lights and sirens as he 


continued to approach the subjects. 


 


  observed at least three subjects entered the Nissan pick-up 


truck after running from the drive-thru pharmacy window of the Walgreens business. 


  clarified the driver of the truck was standing near the pick-up 


truck while the other one or two subjects ran around and entered the passenger side 


of the Nissan pick-up truck.   also observed at least two subjects 


run to the passenger side of the black sedan and enter it. It appeared to  


 that the subjects associated with the two vehicles were working together 


to conduct the looting activity at the business.   attention was 


drawn to the subject who appeared to be the last subject to emerge from the 


pharmacy window area of the business. He recalled the subject was wearing a black 


mask and black clothing, and   observed the subject was 


holding his waistband as he ran to the open driver door of the black sedan.  


  observed as the subject entered the driver side of the sedan, 


  could observe the subject's sweatshirt was protruding and it 


appeared something was sticking out.  


 


It appeared to   the item sticking out of the subject's clothing 


appeared to be consistent with a handle or a pistol magazine.   


clarified, at the time, running through his head, he thought the item was a pistol 


magazine, but after having time to think about it, he recalled the item being a "lighter 


color."   stated most pistol magazines are black, and it made 


him believe it may have been the "butt" of something, possibly the butt-end of a 


firearm.   could not see the subject's hands as the subject was 


running, but the subject's hands were tucked in a manner that was consistent with 


the subject holding on to his belt, holding on to a firearm, or retrieving a firearm 


from his waistband.   clarified what he believed to be the butt 


end of a firearm, was protruding from the vicinity of where the subject's hands 


placed on his waistband.  
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  stated that the subject's hand placement in the vicinity of his 


waistband, coupled with the manner in which he appeared to be holding something, 


coupled with the fact that   advised via the radio that the subjects 


appeared to be armed, and coupled with this item that he saw was in the vicinity of 


the subject's hands, led   to believe that the subject was armed. 


 


  stated that when he observed the subject enter the driver seat 


of the black sedan, he observed it appeared the subject had at least his right foot 


inside the vehicle, and he ducked his head inside the vehicle.   


stated he assumed the subject was either leaning into the vehicle or entering the 


vehicle to drive away. 


 


  recalled after he observed the subject sit down inside the 


sedan,   attention was directed back towards the Nissan pick-


up truck.   recalled being concerned because there were 


multiple previous reports of armed subjects looting business and he estimated there 


were at least six subjects associated with the black sedan and Nissan truck and there  


were only three officers inside his pick-up truck.   expressed 


seeing the subject he believed to be armed sit inside the sedan, made  


 concerned the other subjects associated the sedan and Nissan truck may 


have been armed as well.   further-clarified his attention shifted 


from the subject he believed was armed because the subject had just entered the 


driver seat of the sedan and as the driver of his pick-up truck,   


would be responsible for pursing the vehicles if they fled the scene. 


 


When   observed the truck drive away from the scene, his 


attention shifted back towards to the black sedan.   stated he 


shifted his focus back to the sedan because he felt as though it would have been his 


responsibility to drive after the sedan if it fled the scene because the truck had 


already fled.   observed the subject had just stepped out of the 


sedan while he was holding his waistband. The subject then made a quick turning 


movement such that he immediately faced    and 


 inside   pick-up truck.  


 


  stated in his capacity as a Crime Reduction Team  


the majority of the suspects he apprehends are either known to be armed with 


firearms, or actually armed with firearms.   stated in his 


experience, when armed suspects enter vehicles, they do so with the intention of 


entering the vehicle to flee apprehension from the police.   


stated when he observed the subject enter the vehicle, he was surprised to observe the 


subject pivot towards his left in a manner that presented the front of the subject 


towards the front of   vehicle.   described 


this movement as being quick and aggressive.  


 


  stated the moment in which he observed the subject turn 


towards his vehicle, he thought the subject was going to shoot him.  


 stated that the moment he observed the subject turn, he had tunnel vision 


and was only able to focus directly on the subject.   was so 


focused on the subject he did not realize   had pointed his rifle  
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between him and   towards the subject, through the windshield of 


  pick-up truck.   estimated  


 discharged three to four bullets towards the subject.   


then observed the subject fall down, face-first.   stated that he 


did not observe a vehicle collide into   vehicle because he was so 


intently focused on the subject who had just turned in his direction while his hands 


were still in the vicinity of his waistband. 


 


  observed the driver door of the black sedan closed, and the 


vehicle fled out the parking lot.   assumed one of the occupants 


of the sedan, shifted to the driver seat of the sedan and closed the door before driving 


away. After the subject was shot,   indicated that he opened his 


driver door and pointed his pistol towards the subject.   


indicated he observed   was standing in the vicinity of the front 


passenger side of   patrol SUV.   indicated 


that because there was a crossfire issue, he observed   walk 


around the rear of his patrol SUV to the front driver side of   


patrol SUV. 


 


  then indicated that he made an approach towards the subject's 


body with     and    


 observed the subject was bleeding and he secured him in handcuffs. 


  began performing CPR on the subject while   


ran to retrieve a medical kit from   pick-up truck.  


 subsequently ran to his truck as well to assist   locate the 


medical kit. 


 


  indicated his attention was drawn towards the open window of 


the Walgreens business.   indicated that it was not uncommon 


for looters in the city to be left by their getaway drivers.   


indicated that he was aware of instances in which the getaway drivers fled the scene 


upon police arrival while there were still suspects inside the business.  


 


  indicated that after additional officers arrived on scene, he 


cleared the interior of the business to make sure that there were not any other 


suspects inside the business. In doing so,   observed that the 


business had been ransacked, and it appeared that it had been burglarized.  


 indicated that he had an opportunity to observe the subject's face, and he 


observed that he had never seen the subject before and did not know him.  


 indicated that based upon his observations, he did not believe that 


  had an opportunity to deescalate the situation and that he believed 


that he would have shot the subject if he were in   position. 


  indicated that he was fearful for his own personal safety and 


the safety of   and   when the subject turned. 


 


  also articulated when he saw some of the other subjects 


running in the parking lot, the manner in which they were holding their hands made 


him believe they were armed.   stated in addition to the manner 


in which they were holding their hands, he believed they would have been carrying  
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more items from the business in their hands if both of their hands were free.  


 reiterated he had been in dozens of police chases and he has reviewed 


body camera footage from other police officers. It has been   


experience that when someone runs from the police, and they get into a vehicle, they 


"take off." When   observed the driver of the Nissan truck get in 


the truck and drive off, he expected the driver of the sedan to do that same thing. 


  had never experienced someone holding their waistband, turn 


around and face him as quickly and aggressively as the subject did and he thought he 


was going to be shot. 


 


 


6. Probable Cause to arrest exists when the totality of the circumstances would cause a 


reasonable officer to entertain an honest and strong suspicion that the person to be 


arrested is guilty of a crime. In other words, to make a valid arrest an officer needs 


enough factual information to make an average, reasonable person who has the same 


training and experience believe or strongly suspect that the individual is guilty of a 


crime.  


 


Based on my review of the incident, the following law enforcement principles would 


apply to probable cause for an arrest.  Over the years, case law has clearly defined 


PROBABLE CAUSE as consisting of three (3) specific components: 


 


• Reasonable belief of an unusual or suspicious activity 


• Related to some criminal act or violation of the law 


• Directly involving the person(s) to be detained 


 


In the case at hand, according to standard police practices and training, the presence 


of PROBABLE CAUSE is apparent for the following reasons: 


 


• As the  (   and  were driving towards the 


shopping district, they all heard   priority radio traffic that he  


observed active looting at the Walgreens located on Broadway and Redwood 


Street.  


• The  (   and  immediately responded to the 


location.  


•   was a passenger in   gray F150 quad-cab 


unmarked vehicle, which was equipped with a siren and emergency lights.   


• After pulling up alongside   driver’s side, the  


exchange information and a plan to approach the Walgreens.  


•   advised the  that he would head north on Broadway 


and pull into the Walgreens lot through a northeast entrance, and the CRT 


 (   and  vehicle would cross Broadway and 


enter the lot from the south.  


•   then turned and headed up Broadway, and the  


quickly drove forward toward their designated location in response.  


• There were two vehicles in the Walgreen lot, which   estimated 


to be 10-12 people.  


 







53 


 


•   immediately broadcast vis radio, "They're wearing all black,” 


“It looks like they're armed, possibly armed."  


• All three  (   and  reported that this broadcast 


significantly heightened their respective perceptions and threat assessment.  


• After hearing   over the radio,   turned on his 


lights and siren in order to clearly  identify their status as police officers.  


• This prompted a reaction from the various subjects in the lot.  


• Some of the possible looters climbed into a gray pickup truck that left the 


scene.   


• A black sedan in the lot and the subject in black, later identified as Sean 


Monterrosa, moved toward the sedan.  


• The officers were focused on Monterrosa because of his interactions with the 


black sedan.  


• As the black sedan attempted to flee it collided with   car with 


enough force to deploy the air bags. 


 


Police officers are vested with an affirmative duty to investigate circumstances and 


situations that may compromise public safety. Therefore, the use of force in self-


defense, to stop an assaultive behavior, was reasonable and in conformance with 


polices, practices, and training state-wide and nationally.  


 


Based on my review of the incident, the following law enforcement principles would 


apply to the use of reasonable force: 


 


• Police officers are entitled to protect themselves against a reasonably 


perceived threat. Both California State law and P.O.S.T. Training (Peace 


Officer’s Standards and Training) authorizes the use of reasonable force in 


self-defense to overcome resistance, to prevent an escape, and to effect an 


arrest. Because the incident was tense, uncertain, and rapidly evolving, it was 


appropriate and reasonable to use physical control measures to stop the non-


compliant, active, aggressive behavior and/or escalated threat assessment 


posed by Monterossa under the totality of the circumstances. 


 


• There is a duty for a person to refrain from using force to resist detention, 


arrest, or acts of a threatening manner. Whether an officer is detaining 


someone to investigate, dealing with a disturbance, trespassing, or performing 


other required procedures, the person has an obligation to comply. 


 


• A person has no right to resist a lawful detention, arrest, or the legal process 


that is required.  If the suspect does not comply, he has violated Penal Code 


section 148 (obstructing or delaying an officer in the performance of his 


duties), and an officer may use reasonable force for self-protection and to 


overcome resistance.   


 


• If a person has knowledge, or by the exercise of reasonable care, should have 


knowledge, that he is being detained, arrested, or confronting a police officer, 


it is the duty of such person to refrain from using force to resist such or 


engage in acts of a threatening manner. (California Penal code section 834a: 


Duty to refrain from resisting arrest) 
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• A police officer, who has reasonable cause to believe that the person to be 


detained or arrested has committed a public offense, may use reasonable force 


to effect the arrest, to prevent escape, or to overcome resistance. A police 


officer who makes or attempts to make an arrest need not retreat or desist 


from his efforts by reason of the resistance or threatened resistance of the 


person being arrested; nor shall such officer be deemed an aggressor or lose 


his right to self-defense using reasonable force to effect the arrest, or to 


prevent escape, or to overcome resistance. 
 


7. Law Enforcement Standard:  Based on my training, knowledge, and experience, I 


am familiar with the standards followed by police officers nationally with respect to 


police procedures and the use of force, as well as the specific standards by the 


Riverside Sheriff’s Department, which are consistent with standard police practices.   


 


Although the wording of the standard may appear to vary somewhat, the standard 


applied to police officers allows an officer to use reasonable force for self-defense, 


overcome resistance, prevent an escape, and to effect an arrest.  


 


Clearly, the incident at hand represents an arrest and use of force.  The following law 


enforcement principles apply to the police officers.   


 


• An officer is vested with an affirmative duty to ensure public safety as well as 


officer safety. 


• An officer is vested with an affirmative duty to investigate circumstances that 


tend to support criminal activity and/or other violations of the law. 


• An officer is vested with an affirmative duty to protect themselves against an 


attack and overcome a suspect’s resistance. 


 


8. Threat assessment and decision to use force:  The threat assessment is an important 


factor to consider when an officer is deciding to use force.  The threat assessment 


escalates under the totality of the circumstances when there is a reasonable risk to the 


public and officer’s safety.  The risk factors that an officer will consider include: 


 


• Suspect’s actions 


• Public safety concerns 


• Officer’s safety concerns 


• Suspect’s ability to resist  


• Suspect’s ability to escape  


• The inherent risk posed by the suspect(s) if allowed to continue with actions 


that placed others in danger, e.g., use of a handgun    


 


9. P.O.S.T.12 Training - Learning Domain 20 Use of Force/De-escalation and basis 


for opinions offered:  Police officers must use the force option appropriate for the 


situation as conditions may change rapidly.  Officers must continually reevaluate the 


subject’s action and must be prepared to transition as needed to the appropriate force 


options. 


 
12 P.O.S.T. or California Peace Officer Standards and Training is the statewide governmental agency that 


establishes training guideline, standards, and mandates for all police officers in the state of California. 
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Reasonable force is a legal term for how much and what kind of force a police officer 


may use in a given circumstance.  Penal Code Section 835a states, “Any peace officer 


who has reasonable cause to believe that the person to be arrested has committed a 


public offense may use reasonable force to effect the arrest, to prevent escape or to 


overcome resistance.” 


 


Fourth Amendment “objective reasonableness” standard in 1989, the United States 


Supreme Court applied an objective standard to a force situation and further 


established how reasonable force must be judged objectively (Graham v. Connor, 490 


U.S. 386, 109 S. Ct. 1865) (1989)).   


 


The Court’s analysis began by considering the subject’s Fourth Amendment right to 


remain free from any unreasonable seizure against the government’s interest in 


maintaining order through effective law enforcement. 


 


P.O.S.T. Training and Courts have noted that in determining the objective 


reasonableness for the use of force must be fact-specific and established the following 


four components for determining reasonableness: 


 


1. Judged from the perspective of a reasonable officer; 


2. Examined through the eyes of an officer on the scene at the time the force was 


applied, not the 20/20 vision of hindsight; 


3. Based on the facts and circumstances confronting the officer without regard to 


the officer’s underlying intent or motivation; and 


4. Based on the knowledge that the officer acted properly under the established 


law at the time. 
    


10. Action vs. Reaction time training addresses what’s “reasonable” in armed-


suspect encounters:  An officer’s split-second response to a suspect’s actions, action 


vs. reaction time can be defined or explained as the difference in the amount of time 


between an action and a reaction.  In law enforcement, it’s the reaction by a police 


officer to the actions of a suspect.  This is because the suspect will have the advantage 


of lag-time, which is that brief period of time that it takes for a police officer to 


perceive a threat, formulate a response, and execute a reaction.   


 


There are many factors that affect lag time, which include distractions, divided 


attention, focused vision, environment, and other associated variables.  A suspect has 


the advantage of knowing and making the decision to act before an officer has the 


opportunity to perceive the act, translate it to danger, and decide how to react.  The  


process of perceiving the suspect’s movement, interpreting the action, deciding on a 


response, and executing the response for the officer takes longer than it takes a 


suspect to execute the action of attacking with a weapon, even though the officer 


already had his gun aimed at the suspect. 


 


Training and research have concluded that many of the elements that occur in real-life 


shootings would undoubtedly add significant time to the officer’s reaction time.  


Police officers have the right to use force, including deadly force, when it is 


reasonable to do so in self-defense and defense of others.  An officer may engage 


(shoot) when there is an imminent risk of harm to self or others or to stop someone 


who poses a danger to others.  
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According to conclusions reached by researchers in reaction time studies, an officer’s 


decision to use deadly force under the circumstances perceived as life-threatening 


may very well be considered reasonable by the standards established by training, 


which takes into consideration the Graham vs. Connor decision (P.O.S.T. LD-20) 


  


If a suspect suddenly points a gun in an officer’s direction, the officer is highly 


unlikely to respond (get a shot off) to defend themself before the suspect shoots the 


officer.  Even under conditions that are ideal, an officer may only react in self-defense 


(fire a weapon) no faster than simultaneously with the suspect/attacker.  The findings, 


which training is based upon, have served to illustrate the extreme danger that an 


armed suspect presents to a police officer(s).  Even in situations where a police 


officer has their gun aimed at an armed suspect, and the suspect is not aiming a gun at 


the officer, the officer is still in extreme danger of under-reacting, which has been 


referred to as the reactionary gap. 


The reasonableness standard that is set forth by the Graham decision is based on what 


a well-trained, prudent officer would do in a given situation.  The results, based on 


training and research, show that even well-trained officers with their guns aimed at a 


suspect cannot reasonably be expected to react faster than a suspect can raise his or 


her gun and fire. 


  


As determined by standard police practices and training, this is an important study 


that advances the understanding of the dynamics of deadly force encounters, which 


often are quite different from the perceptions held by the general public and the 


media.   


  


The process of (1) perceiving the suspect’s movement, (2) interpreting the action, 


deciding on a response, and (3) executing the response for the officer takes longer 


than it takes a suspect to execute the action of shooting, even though the officer 


already had their gun aimed at the suspect.  The training and research related to this 


issue have often occurred in near ideal conditions from the officers’ perspective. 


 


The officers (volunteers) involved in establishing the baseline for action vs. reaction 


times were highly experienced and knew they would be encountering a suspect with a 


gun.  The confrontations took place in well-lit rooms, with only a single suspect, with 


both parties (suspect and officer) remaining stationary, with no distractions, with no 


attempts by the suspects to deceive the officer(s) before shooting, with officers 


nowhere close to stress levels related to actual life or death situation, and with no 


reporting confusing sensory and perceptual distortions. 


 


An important factor to consider, the majority of the suspect(s) extended their arms in 


order to bring the gun in line with their eyes before shooting in almost every 


exchange, rather than simply rotating the gun and firing.  Thus, their assault was 


slower than a spontaneous, realistic street encounter experienced by police officers. 


Based on training and research, the conclusion has been that many of the elements 


that occur in real-life shootings would undoubtedly add significant time to the 


average officer’s reaction time. 
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Perception/Cognitive Processing Time: This is the time required for the individual 


to receive, recognize, and process the sensory signal (auditory, visual, etc.) and to 


formulate a response.  Referring to our brain schematic, it’s the time required for the 


sensory input to pass the “Switchboard” and get processed by the “Thinker” (the 


sensory cortex).  This is commonly referred to as lag time. 


  


Motor Reaction Time: This is the time required for the individual to perform the 


required movement, such as lifting the foot off the accelerator, applying the brake, or 


pulling the trigger on a handgun.  In other words, it’s the time required to execute the 


movement and for the muscles to respond. 


 


Multi-tasking and its effect on reaction time: Police officer training and research 


have concluded that the more an officer is multi-tasking and the more complex the 


required movement is, the longer the reaction times will take.  For example, there are 


multiple driving studies (compiled by the National Safety Council or NSC) that have 


concluded that drivers who multi-task while operating a vehicle significantly 


increased (on average of 0.6 seconds) their response time required for braking.   


 


 


VIII. Conclusion: 


 


The foregoing opinions are based upon my review of the materials and information 


received to date concerning the incident that gave rise to this litigation.  I understand that 


there may be depositions not yet conducted in the case and/or additional discovery may 


be produced by any party.  Thus, to that extent, this report should be considered a 


preliminary report.  Should I receive additional information that materially affects any of 


these opinions, I will submit a supplemental report and/or be prepared to discuss them 


during future proceedings, as appropriate.  I will expect to receive in a timely manner any 


additional materials or information that might affect my opinions in this matter.  


 


This report is signed on this 15th  of April, 2022, in City of Yucaipa, State of California. 


 


 
 


Robert J. Fonzi 
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RJF & Associates Inc. 
Training and Consulting 


robert.fonzi@yahoo.com 
 


P.O. Box 1154, Yucaipa, CA. 92399 


951-312-9679 


 


Robert J. Fonzi 
Undersheriff (retired) 


 


Curriculum Vitae 
 


BIOGRAPHY (summary) 


 


I am a thirty-two-year veteran with the San Bernardino County Sheriff's Department and the 


San Diego Police Department with several years of patrol experience in the Ontario, San 


Bernardino, and San Diego areas.  My experience includes patrol, criminal investigations, 


internal affairs, civil liabilities, jail operations/management, and personnel management with 


special emphasis on training.  


 


My expertise lies in the use of force, police procedures, and jail operations/management.  I am 


most recognized in the area of training, with over twenty-five years of experience while training 


approximately 10,000 law enforcement officers throughout the country.  I have qualified and 


testified as an expert in over three hundred (300) civil, criminal, and civil service trials in both 


state and federal courts.  I have provided deposition testimony in over three hundred (300) 


related matters in the above related fields. 


 


Based on my training, knowledge, and experience, I was recognized as an expert by the San 


Bernardino County Sheriff’s Department's and primary Use of Force Instructor.  My formal 


education includes an Associate of Arts degree in Criminal Justice and completion of a 


bachelor's degree program in Vocational Education, Training and Curriculum Design. 


 


I was directly responsible for all use of force training, advanced officer training, in-service, 


correctional officer training, and FTO (Field Training Officer) programs for the San Bernardino 


County Sheriff's Training Division for several years.  I also served as the training coordinator 


and supervisor for the Sheriff's K-9 program. 


 


SPECIALIZED TRAINING 


 


• Certified instructor - firearms 


• Certified instructor - defensive tactics and weaponless defense 


• Certified instructor - impact weapons 


• Certified instructor - shooting survival techniques 


• Certified instructor - crowd control and tactical formations 


• Certified instructor - chemical agents 


• Certified instructor - electronic control devices (ECD) 


• Certified instructor - lateral vascular neck restraint 


• Certified instructor - law enforcement incident command system  


 



mailto:robert.fonzi@yahoo.com
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CAREER OVERVIEW 


 


Undersheriff, San Bernardino County Sheriff's Department (Retired January 24, 2014) 


 


32 years of Law Enforcement experience 


 


25 years of community college teaching experience 


 


 California Community College Teaching Credential  


 


FORMAL EDUCATION 


 


F.B.I. National Academy, Class #215, December 5, 2003, Quantico, VA 


 


Command College Class #34, November 2003   


California Commission on Peace Officers Standards & Training 


  


Bachelor’s degree equivalent (completed BA degree program, degree pending) Southern 


Illinois University, Carbondale, IL - Vocational Education, Training Development, and 


Curriculum Design.  


 


Associate of Arts Degree, (1986), Administration of Justice, Crafton Hills Community 


College, Yucaipa, CA 


 


CALIFORNIA PEACE OFFICER STANDARDS AND TRAINING 


 


Deputy Sheriff  1982 Basic Certificate 


 


Senior Deputy  1987 Intermediate Certificate 


 


Sergeant 1990 Advanced Certificate 


 


Sergeant 1992 Supervisory Certificate 


 


Lieutenant  1999 Management Certificate 


 


ASSIGNMENTS, RESPONSIBILITIES, AND EXPERIENCE 


 


Undersheriff  


March 2012 – January 2014 


 


The County of San Bernardino is the largest county in the continental United States 


covering approximately 20,000 square miles with a population exceeding 2,000,000.  The 


Sheriff’s Department has 41 stations and divisions, including nine county and 14 contract 


city patrol operations.  The Sheriff’s department has approximately 3,500 employees and 


has an annual budget exceeding $450,000,000. 


 


 


 







60 


 


 


As Undersheriff, I was second in command of the Department and assumed the duties of 


the Sheriff in his absence.  I was responsible for all administrative, operational and 


legislative concerns within the Sheriff’s Department while directing daily operations 


including budgetary and personnel matters.  In the absence of the Sheriff, I acted on his 


behalf at all internal and external meetings and events.  My administrative duties included 


directing, planning, coordinating, and managing all functions within the Sheriff's 


Department. 


 


Additional responsibilities included directing and supervising executive and command 


staff.  Coordinated and commanded personnel in the management of administrative 


support services and criminal operations.  Interpreted and anticipated implications of 


proposed legislative/regulatory changes regarding correctional facilities. Attended and 


participated in statewide committees.  Developed and directed the implementation of 


policy and procedure changes resulting from changes in legislation, procedures, or 


departmental philosophy.  Represented the Sheriff's Department in liaison with other 


governmental agencies and community groups and participated in related law 


enforcement organizations. 


 


Administrative duties included supervising, planning, coordinating, budgeting, and 


managing all functions within the Sheriff's Department. 


 


• Supervised Human Resources activities for the department including hiring and 


disciplinary actions. 


• Directed department operations through subordinate management and supervisory 


staff. Assisted with policy direction and formulation; reviewed decisions on all 


complex or politically sensitive issues. 


• Represented the Sheriff by making presentations to civic groups, conventions, and 


legislative committees for the purpose of promoting goodwill on behalf of the 


department. 


• Maintained a liaison between staff, other law enforcement agencies, judges, District 


Attorneys, and defense attorneys to insure optimal success in crime prevention and 


enforcement. 


• Wrote comprehensive reports and letters to obtain support and provide information 


for drafting legislation at the state and local level. 


• Supervised the preparation of the annual budget; recommended and reviewed 


proposed changes with the Sheriff; determined staffing needs and priorities. 


• Assisted in the direction of the Office of Public Safety and County Fire Warden's 


Office. 


• Reviewed and recommended the investigative path to be followed regarding major 


criminal activity. 


• Reviewed department objectives and effectiveness of all organizational divisions 


within the Sheriff's Department; suggested and/or directed changes to improve 


efficiency. 
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Support Operations – Assistant Sheriff 


January 2011 - March 2012 
 


The Assistant Sheriff’s position is the administrative command responsible for Support 


Operations.  As an Assistant Sheriff, I acted on behalf of the Sheriff in his absence.  


Administrative duties included directing and supervising subordinate personnel 


responsible for the management of four major correctional facilities within San 


Bernardino County.  Coordinated and commanded subordinate personnel in the 


management of administrative support services and the Frank Bland Regional Training 


Center. Supervised subordinate personnel responsible for staff development, budget, 


fiscal matters, personnel, and payroll. 


 


Detentions and Corrections Bureau - Sheriff’s Deputy Chief 


January 2010 – January 2011 


 


As the Bureau Chief, I was responsible for subordinate personnel within four large jail 


facilities.  The Detention and Corrections Bureau is the largest division within the San 


Bernardino County Sheriff’s Department.  The Bureau is comprised of more than 1,100 


dedicated professional staff that includes both safety and civilian employees.  


Additionally, the department has five Type-I jails capable of holding 288 arrestees, four 


court holding facilities and four lock-up facilities. 


 


The Bureau provides services to over 6,000 felony and misdemeanant inmates on a daily 


basis who are incarcerated.  These services include food, hygiene, recreation, medical, 


dental, mental health, religious, and other support services.  The magnitude of these 


services provided is significant.  As an example, the Food Services Division produces 


and serves over 7,350,000 meals each year while Medical Services provide health care in 


excess of 6,400 inmates monthly. 


 


The Transportation Unit transports over 500 inmates daily throughout the county and 


travels an average of 1,000,000 miles per year, transporting nearly 300,000 inmates 


throughout San Bernardino County and the State of California.  Additionally, the United 


States Marshall transports approximately 13,000 federal inmates from the facility to 


numerous prisons and court facilities throughout the state. 


 
Administrative Services Bureau – Sheriff’s Deputy Chief 


January 2009 – January 2010 


 


As the Bureau Chief, I was responsible for subordinate personnel over three major 


divisions, which included the following units:  Training, Aviation, Emergency 


Operations, Volunteer Forces, and Employee Resources.  The Training Center (which 


includes the Basic Academy, Advanced Officer, EVOC and Range/Use of Force Units) 


provides both basic and continuing professional education to law enforcement officers 


from agencies throughout the County of San Bernardino and Southern California. 
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The Emergency Operations Division provides operational, logistical, and management 


support services to field operations during large-scale emergencies.  These support 


services are provided by two units within Emergency Operations; Aviation and Volunteer 


Forces.  The Aviation Unit provides patrol, rescue, and fire operation capabilities.  


Volunteer Forces provides search and rescue, evacuation, disaster planning, emergency 


management and Department Operations Center coordination.  Volunteer Forces also 


coordinates all law enforcement mutual aid resources in Mutual Aid Region VI on behalf 


of the Sheriff. 


 


Employee Resources Division – Sheriff’s Captain 


April 2006 – January 2009 


 


As the commanding officer, I was responsible for all employment/labor issues, 


grievances, background investigations, hiring, and payroll.  The Employee Resources 


Unit provides a broad range of services for the Sheriff’s Department.  Under my 


command, this unit conducted background investigations, participated in state-wide 


recruiting, and was responsible for the department’s payroll and benefits.  Additionally, I 


coordinated hiring and provided a variety of services to department personnel through the 


Sheriff’s Employee Assistance Team (SEAT). 


 


Several categories of business applicants were also required to go through the 


background process in addition to employment background investigations.  Additionally, 


county residents who want to carry a concealed weapon (CCW) were also required to 


apply through Employee Resources and pass a background investigation.  


 


West Valley Detention Center – Sheriff’s Captain 


December 2003 – April 2006 


 


As the commanding officer, I was responsible for the largest correctional facility in San 


Bernardino County with approximately 640 employees.  This included the assignment to 


the West Valley Detention Center as part of the command staff.  My direct 


responsibilities included facility operations and training for the correctional facility.  


Additional responsibilities included supervision of all correctional staff, personnel 


matters, grievances, citizen complaints, administrative investigation, use of force, and 


training. 


 


Chief of Police for City of Yucaipa – Sheriff’s Captain 


May 2000 – December 2003 


 


I served as the Chief of Police for the City of Yucaipa, a contract city with the Sheriff’s 


Department.  As the commanding officer, I was responsible for all law enforcement for 


the unincorporated areas in the county and the City of Yucaipa.  This included 


commanding the Yucaipa Sheriff/Police Station.  This dual operation is responsible for 


law enforcement in the unincorporated areas of Mentone, Forest Falls, Angelus Oaks, and 


Barton Flats.  Additionally, this station serves as the law enforcement agency for the City 


of Yucaipa.   
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Lieutenant - Yucaipa Sheriff and Police Station in the City of Yucaipa 


March 1997 – May 2000 


 


I served as the second in command responsible for all law enforcement for the City of 


Yucaipa.  Additional responsibilities included administrative investigations, use of force, 


personnel matters, and citizen complaints.  


 


Lieutenant - West Valley Detention Center 


March 1996 – March 1997 


 


I was responsible for jail operations, management, training, administrative investigations, 


use of force, personnel matters, and grievances. 


 


Highland Police Station – Sheriff’s Sergeant 


October 1995 – March 1996 


 


I served as a watch commander and patrol supervisor for patrol operations. My duties 


included watch commander assigned to the Highland Police Station for uniformed patrol 


personnel.  My responsibilities included supervision of all patrol functions, personnel 


matters, use of force investigations, traffic, training, and administrative duties.  


      


Advanced Officer/Correctional & Field Training Officer Unit – Sheriff’s Sergeant 


October 1990 – October 1995 


 


I supervised the following programs - Basic Academy, Firearms Training Center, 


Advanced Officer Training, Sheriff’s Canine, Correctional Training Officers and Field 


Training Officers.  While assigned to the Training Division, I was responsible for 


advance, correctional, and field training officer programs.  The advance officer training 


unit provided continuing professional training courses to both safety and reserve 


employees of the Sheriff's Department, state and federal law enforcement agencies, and 


California Department of Corrections. 


 


Firearms Training Center/Use of Force Training Unit – Sheriff’s Sergeant 


 


While assigned to the training division for over 5 years, I developed and supervised the 


Use of Force Training Unit.  The unit was responsible for all use of force training, which 


included: firearms, defensive tactics, weaponless defense, police baton, chemical agents, 


electronic devices, and police canine.  During this assignment my direct responsibilities 


included the training and qualification of department personnel in areas concerning the 


use of force.  Training and qualification required proficiency and competency in the 


taxonomy of educational objectives relating to training issues involving the use of force. 


 


I was also responsible for the supervision, coordination, management, and curriculum 


design of all firearms, defensive tactics, weaponless defense, police baton, and canine 


training for the San Bernardino Sheriff's Department.  The training facilitated 


approximately 2000 officers and included basic academy, advance officers, reserve 


officers, in-service personnel, military, and civilians.  The assignment required the direct 


supervision of eight full-time instructors and staff support that carried out the 


responsibilities of the Firearms Training Center/Use of Force Training Unit. 
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Canine Coordinator – Sheriff’s Sergeant 


 


My experience includes being assigned as the Department's canine coordinator for 


approximately five years.  I was responsible for the supervision and management of all 


canine training and budget issues.  The supervision required quarterly evaluation and 


recertification of approximately ten K-9 Handlers and police canines. 


 


Tactical Analysis Training Committee – Sheriff’s Sergeant 


 


My experience includes being assigned as a committee member to the Tactical Analysis 


Training Committee that reviews and evaluates critical incidents involving the use of 


force. The committee evaluates an officer's actions and reactions against known standards 


in an effort to improve training offered by the San Bernardino Sheriff's Department.  


 


San Bernardino Valley College - Program Coordinator – Sheriff’s Sergeant 


 


Responsibilities included coordinating the Extended Basic Law Enforcement Academy at 


San Bernardino Valley College.  The position required direct supervision and 


coordination of training and student learning during the ten-month program.  


Additionally, I was responsible for teaching all use of force training within the program.  


The training included firearms, defensive tactics, weaponless defense, police baton, 


chemical agents, crowd control/tactical formations, and legal issues concerning the use of 


force.  


 


Riverside Community College/Ben Clark Training Center 


 


My experience includes staff instructor for RCC at the Ben Clark Training Center with 


assignments teaching firearms, defensive tactics, police baton, use of force, and other 


related patrol procedures.    


 


Corporal/Detective – Yucaipa Sheriff’s Station 


July1988 – July 1990 


  


I served as Field Training Officer, patrol supervisor, and detective performing criminal 


investigations.  


 


Deputy Sheriff - Professional Standards Division 


July1987 – July 1988 


 


My responsibilities included Civil Liabilities and Internal Affairs. 


 


Deputy Sheriff – Sheriff’s Central Station, San Bernardino 


October 1981 – July 1987 


 


Performed a full range of law enforcement duties including, corrections, county and 


statewide prisoner transport, patrol, criminal investigations, preparation of reports, court 


testimony, suspect and victim interviews.   
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Police Officer San Diego Police Department, Western Division 


October 1982 – April 1983 


 


Performed a full range of law enforcement duties including, patrol, criminal 


investigations, preparation of reports, court testimony, suspect and victim interviews.   


 


 Sheriff’s Academy   


 July1981 – October 1981 


 


Entered the San Bernardino County Sheriff's Department Basic Law Enforcement 


Academy, Class of 66, and was elected class president/sergeant. 
 


TEACHING CREDENTIALS & INSTRUCTOR CERTIFICATES 


 


• Community College Teaching Credential - State of California  


 


• Black Belt - International Association of Kung Fu San Soo Self Defense 


 


• Certified Instructor - F.B.I. Defensive Tactics and Weaponless Defense 


 


• Certified Instructor - F.B.I. Police Baton 


 


• Certified Instructor - Impact Weapons 


 


• Certified Instructor - Verbal Judo/Tactical Communication 


 


• Certified Instructor - F.B.I. Firearms Training 


 


• Certified Instructor - Survival Shooting Techniques 


 


• Certified Instructor - Crowd Control Tactics and Field Formations  


 


• Certified Instructor - Lateral Vascular Neck Restraint 


 


• Certified Instructor - Oleoresin Capsicum  


 


• Certified Instructor - Realistic Assault Confrontations 


 


• Certified Instructor - Chemical Agents 


 


• Certified Instructor - Electronic Device/Taser 


 


• Certified Instructor - ASP/Expandable Baton 


 


• Certified Master Instructor to certify instructors in Defensive Tactics and Weaponless 
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• Defense, Police Baton and PR-24 


 


• Certified Instructor - Controlled Force 


 


PROFESSIONAL ORGANIZATION AFFILIATIONS 


 


F.B.I.N.A.A.  FBI National Academy of Associates - California Chapter 


 


N.A.C.P.  National Association of Chiefs of Police  


 


I.A.C.P.  International Associates of Chiefs of Police 


 


C.S.S.A.  California State Sheriff's Association 


 


F.B.I.N.A.  FBI National Academy Associates 


 


A.C.A.  American Correctional Association 


 


A.J.A.  American Jails Association 


 


S.E.B.A.  San Bernardino Safety Employee’s Benefit Association 


 


A.S.L.E.T.  American Society of Law Enforcement Trainers 


   Appointed as "Regional Director of Western States" 


 


F.A.T.S.  Firearms Training System 


   Appointed to National Training Advisory Board  


 


P.O.R.A.C.  Police Officers' Research Association of California 


 


C.P.O.A.   California Police Officer's Association 


 


I.A.L.E.F.I. International Association Law Enforcement Firearms Instructor 


 


Kiwanis  Yucaipa/Calimesa Club 


 


Footprinters Chapter #67, past president 


 


 


CALIFORNIA COMMISSION ON PEACE OFFICER STANDARDS AND TRAINING 


AND CORRECTIONS STANDARD AUTHORITY COMMITTEE APPOINTMENTS 


 


2022 – Subject matter expert 


  POST Project Development (AB 490/NWS-3) Positional Asphyxia  


 Carlsbad, Ca.  
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2016 – Subject matter expert 


 Use of Force 


 San Diego 


 


2012 - Subject matter expert 


 Crowd Management and Civil Disobedience Guideline Review  


 Sacramento 


 


2011 -  C.S.A. 


Adult Titles 24 and 15 Regulations Revision Administrative Workgroup 


Sacramento 


 


1998 - Continuing Professional Training Steering Committee (CPT) 


P.O.S.T. Training 


Sacramento 


 


1997 - Subject matter expert (QNA)    


Controlling Violent Subjects Tele-course 


San Diego 


 


1997 - Subject matter expert 


Vehicle Pullover techniques 


San Diego 


 


 1995 - Subject matter expert 


Officer Safety & Field Tactics 


San Luis Obispo 


 


1994 - Subject matter expert 


Illegal Possession of Firearms Tele-course 


San Diego 


 


 1994 - Subject matter expert 


Chemical Agents - Training Requirements 


San Diego  


 


 1993 - Subject matter expert 


Chemical Agents - Oleoresin Capsicum 


Ontario 


 


 1993 - Subject matter expert 


Use of Force Training issues 


Costa Mesa 


 


 1992 - Subject matter expert 


Defensive Tactics and Weaponless Defense training issues 


  San Diego 
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 1992 - Subject matter expert 


Uniform Canine training and evaluation standards 


 


 1992 - Subject matter expert 


Uniform Canine training and evaluation standards 


City of Orange 


 


 


CONTINUED PROFESSIONAL LAW ENFORCEMENT TRAINING 


 


1981 Jail Operations 


1981 Traffic Accident Investigations 


1983 Correctional Officers Update 


1983 Institutional Staff Series I 


1984 Correctional Officers Update 


1984 H & S 11550 (Under the Influence) 


1984 Gang Investigations 


1986 Officer Safety/Field Tactics 


1986 Correctional Officers Update 


1986 IR 3000 Breath Alcohol Analysis 


1986 Drug Influence - 11550 H & S 


1986 Patrol Officer - Vehicle Stops 


1986 Patrol Officer - Auto Theft 


1986 Patrol Officer - Search Warrants 


1986 Patrol Officer - Crimes Against Property 


1986 Patrol Officer - Interview and Interrogation 


1986 Patrol Officer - Collection of Evidence 


1987 Controlled Substance Influence 


1987 11550 - Under the Influence 
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1988 Patrol Officer - Civil Liabilities 


1988 Realistic Assailant Control 


1988 Police Civil Liability 


1988 Patrol Officer - Domestic Violence 


1988 Legal Update Regarding Discovery, Personnel and Liability 


1988 Principles of Shooting - Semi-Auto Transition 


1989 Legislative Update 


1989 Criminal Investigator's Course 


1990 Driver Awareness Instructor 


1990 Developmentally Disabled and Mentally Ill 


1990 Peer Support Counseling Training 


1990 Missing Persons 


1991 Use of Force Issues 


1991 Street Survival - The Tactical Edge 


1991 Street Survival - The Win Seminar 


1991 Exotic Weapons 


1991 Police Supervision 


1991 Lethal Force Management for Police 


1992 Fifth ASLET International Training Seminar 


1992 Supervisor's Training - Mobile Field Force 


1992 Realistic Assault Confrontation 


1993 CopClass "93" Use of Force & Liability 


1993 Simunitions Instructor Development Course 


1993 C.P.O.A. - Use of force Update 
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1994 C.P.O.A. - Use of Force - The Rodney King Incident 


1994 C.P.O.A. - Officer Involved Shootings 


1994 Assertive Supervision 


1994 Lateral Vascular Neck Restraint system - update  


1995 Eighth ASLET International Training Seminar, Anchorage, Alaska 


1995 ASP Baton Instructor's Course 


1996 Use of Force Update - First Trimester 


1996 Ninth ASLET International Training Seminar, Grapevine, Texas 


1996 Use of Force Update - Second Trimester 


1996 Search Manager's Course 


1996 Use of Force Update - Third Trimester 


1996 P.O.S.T. Manager's Course 


1997 Use of Force Update - First Trimester 


1997 STC Correctional Facility Pre-Inspection Training. 


1997 Use of Force Update - Second Trimester 


1997 ASLET Use-of-Force Seminar 


1997 Sexual Harassment / Gender Bias 


1997 Use of Force Update - Third Trimester 


1997 L.E.I.C.S. Train the Trainer  


1998 Use of Force Update - Jan 


1998 Use of Force Update - April 


1998 CPT Steering Committee Training 


1998 Use of Force Update - July 


1998 Firearms / Deadly Force / Use of Force Symposium 
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1998 Use of Force Update - Oct 


1999 Cycle of Violence 


1999 Civil Rights - Color of Law FBI 


1999  Use of Force - February 


1999 Controlled Force 


1999 Advanced Police Management 


1999 The Challenges of Ethical Leadership 


1999 Use of Force Update - June 


1999 Use of Force Update - August 


2000 Use of Force Update - February 


2000 Supervisor Development Course 


2000 Use of Force Update - June 


2000 Use of Force Update - October 


2001 Role of the Police Chief   


2001 Use of Force Update - February 


2001 Executive Leadership Symposium  


2001 Executive Law Enforcement Ethics Symposium 


2001 Executive Development Training 


2001 Management and Investigations of Hostile Work Environment 


2001 Use of Force Update - June 


2001 Leadership Development Training 


2001 Responses to School Violence 


2001 Leadership Development - Target Excellence 


2001 Use of Force Update - October 
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2002 Executive Leadership Symposium 


2002 Use of Force Update - February 


2002 Faith & Justice Summit  


2002 Use of Force Update - June 


2002 Use of force Update - October 


2003 Use of Force Update - February 


2003 Racial Profiling - March 


2003 Use of Force Update - September 


2004 Use of Force Update - February 


2004 Use of Force Update - June  


2004  Use of Force Update - June 


2004 C.S.S.A. - Correctional Facilities Administrator Seminar 


2005 Use of force Update - February 


2005 Employment Law 


2005 Use of Force Update - June  


2005 Southern California Jail Managers Association Training (Orn Co.) 


2005 Use of Force Update - October 


2005 C.S.S.A. Correctional Facilities Administrator Seminar  


2006 Use of Force Update – February 


2006 Use of Force Update – May 


2006 Use of Force Update – September 


2007 Use of Force Update – February 


2007 Traumas in Law Enforcement – C.O.P.S. 


2007 AELE Lethal and Less Lethal Force 
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 2007 Employment & Labor Law Conference 


2007 ICS 300 /400 Training Course 


2007 Terrorism Early Warning Group Conference 


2008 Use of force Update – February 


2008 Use of force Update - May 


2008 Use of force Update - September 


2008 Use of force Update – January 


2009 Use of force Update – May 


2010 A.J.A. National Conference – Portland Oregon 


2010 First Aid and CPR update – August 


2010 Succession Planning  


2011 Use of force update - January  


2011 Corrections legal updated with Carrie Hill, Esq 


2011 Taser use of force update seminar 


2011 Taser (ECD X-26/X2) instructor certification 


2011 Use of Force, ECD’s, and ICDS 


2012 CSSA Second in commands conference 


2012 Use of force update - June 


 


 


PRESENTATIONS: 


 


Municipal Pooling Authority - Risk Management Police Committee Meeting 


Thursday, October 3, 2019 


 


County Counsel’s Association of California - Sheriff’s conference 


March 20, 2020, Santa Rosa, CA 
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ACCOMPLISHMENTS (summary)    


 


While assigned to the Training Division, I took the initiative to research and review an alternate 


chemical agent for department use.  The research included the review of various products and 


delivery systems.  I wrote the proposal and made numerous presentations for the approval and 


authorization to implement pepper spray for the San Bernardino County Sheriff's Department. 


The proposal included cost analysis for purchasing and training approximately 2000 department 


personnel.  The training program has proven to be one of the most effective in the state of 


California.  


 


I have demonstrated my management skills in the supervision of the Department's Use of Force 


Training program.  The program required a working knowledge of the materials along with staff 


assignments of personnel to appropriate positions.  The scheduling included approximately 2000 


sworn personnel and off site training to various locations within the county.  The County of San 


Bernardino is approximately 22,000 square miles. The scheduling and logistics experienced 


many problems and conflicts.  I was able to resolve many of the problems and issues with 


appropriate solutions. 


 


I have confronted personnel matters that have resulted in written reprimands and work 


performance contracts.  Additionally, I have developed and administered work performance 


contracts to individuals who failed to meet the primary proficiency requirements and essential 


job functions for a deputy sheriff. 


 


I have received numerous requests to lecture on various topics which include:  use of force 


training, chemical agents, and crowd control.  Additionally, I have given several proposals to the 


Office of the Sheriff and the Executive Staff of the San Bernardino County Sheriff's Department. 


The proposals include Use of Force Training Program, Hobble Restraint, ASP Baton, Cap-Stun, 


and Canine Operations Manual. 


 


I have demonstrated the ability to provide expert witness testimony in numerous civil litigations 


involving the San Bernardino County Sheriff's Department and Law Enforcement agencies 


throughout the State of California.  My testimony has earned expert recognition in both state and 


federal court relating specifically to police procedures and the use of force. 


 


I have participated on several P.O.S.T. committees due to my experience, training, and ability to 


interact with various agencies on a number of issues.  
 


 


Rev: 01/22/22 
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Expert Testimony 


 


Case:     Court / Hearing / Deposition 
 


2011  


Deats vs. County of Orange   Deposition 
Case No. CV09-6322 PSG (PJWx) 


 


Nash vs. City of San Bernardino  Deposition 
Case No. CV 09-08671-RGK (FFMx) 


 


Nash vs. City of San Bernardino  U.S. District Court – Los Angeles 
Case No. CV 09-08671-RGK (FFMx) 


 


Bernat vs. California City   U.S. District Court - Fresno 


 


Rivera vs. City of Santa Ana   U.S. District Court – Santa Ana 


 


A.K.C. vs. City of Santa Ana   Deposition 
Case No. SACV-09-01153 CJC (ANx) 


 


Radwan vs. County of Orange  U.S. District Court – Santa Ana 


 


Deats vs. County of Orange   U.S. District Court – Los Angeles 
Case No. CV09-6322 PSG (PJWx) 


 


AKC vs. City Santa Ana   U.S. District Court – Santa Ana 
Case No. SACV-09-01153 CJC (ANx) 


 
Allen vs. County of Riverside   Deposition 
Case No. RIC 498184 


 


Dubose vs. County of Los Angeles  U.S. District Court – Los Angeles 
Case No. CV09-07832 CAS (AJWx) 


 


Hachett vs. City of Calexico   Deposition 


 


Ballard vs. City of San Bernardino  Deposition 
Case No. CV10-02769DMG (AJWx) 


 


Rodriguez vs. City of Lon Beach  Deposition 
Case No. SACV10-00271DOC (ANx) 


 


Nava vs. City of Santa Clara   U.S. District Court – San Jose 


 


Ballard vs. City of San Bernardino   U.S. District Court – Los Angeles 
Case No. CV10-02769DMG (AJWx) 


 


Williams vs. County of Los Angeles  Deposition  
Case No. CV08-7958JVS (FMOx) 
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Patino vs. L.A. Unified School Police State Superior Court – Los Angeles 
Case No. BC430225 


 


Rodriguez vs. City of Long Beach  U.S. District Court – Santa Ana 
Case No. SACV10-00271DOC (ANx) 


 


Krechman vs. County of Riverside  Deposition 
Case No. CV10-08705 ODW (DTBx) 


 


Johnston/Codd vs. County of Riverside Deposition  
Case No. CV 10-08101 RSWL (JEMx) 


 


Moore vs. City of Desert Hot Springs Deposition 
Case No. INC 060070 


 


Krechman vs. County of Riverside  U.S. District Court – Los Angeles 
Case No. CV10-08705 ODW (DTBx) 


 


2012 


Debellis vs. Abdulla    Deposition 
Case No. CIVBS 900069 


 


Moore vs. City of Desert Hot Springs State Superior Court – Indio 
Case No. INC 060070 


 


Contreras vs. City of San Jose  Deposition 
Case No. CV-10-00953 RMW 


 


Mirzaeyan vs., City of Glendale  Deposition 
Case No. CV11-01747VBF (JCx) 


 


Samatua vs. City of San Bernardino  Deposition 
Case No. CIVDS917832 


  


Dubose vs. County of Los Angeles  U.S. District Court – Los Angeles 
Case No. CV09-07832 CAS (AJWx) 


 


Day vs. People of the State   State Superior Court – San Bernardino 


 


Bowen vs. County of Riverside  Deposition 
Case No. RIC516303 


 


Briones vs. City of San Bernardino  Deposition  


 


Arredondo vs. Co. of Santa Barbra  Deposition 
Case No. 1370977 


 


Mirzeayan vs. City of Glendale  U.S. District Court – Los Angeles 
Case No. CV11-01747VBF (JCx) 


 


Williams vs. People of the State  State Superior Court – Victorville 
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Riley vs. County of Orange   Deposition 
Case No. SACV11-00773 JST (ANx) 


 


R.Z. vs. City of Long Beach   Deposition 
Case No. SACV-1100536 AG (RNBx)  


Case No. c/w CV11-06379 AG (RNBx) 


 


Del Castillo vs. City of Santa Ana  Deposition  
Case No. 30-2010-00383134 


 


Rosenthal vs. County of Riverside  Deposition 
Case No. RIC 523816 


 


Grobeson vs. City of Los Angeles  Deposition 
Case No. BC 150151 


 


2013 


Nida vs. City of Downey   Deposition 
Case No. CV12-01382 SJO (JEMx) 


 


Manni vs. City of San Diego   Deposition 
Case No. 11cv0435 W (DHB) 


 


Williams vs. City of Pasadena  Deposition 
Case No. BC477905 


 


R.Z. vs. City of Long Beach   U.S. District Court – Santa Ana 
Case No. SACV-1100536 AG (RNBx)  


Case No. c/w CV11-06379 AG (RNBx) 


 


Lucas vs. City of Visalia   Deposition 
Case No. 09-CV-01015-AWI-JLT 


 


Muswasua vs. COR    State Superior Court – Riverside 
Case No. RIC 1113335 


 


Chiaese vs. County of Riverside  Deposition 
Case No. RIC 10012874 


 


Rosenthal vs. County of Riverside  State Superior Court - Murrieta 
Case No. RIC 523816 


 


Velasquez vs. City of Santa Clara  Deposition 
Case No. 5:11-CV-03588 PSG 


 


Johnson vs. County of Sonoma  Deposition  
Case No. CV 11-5811-CRB 


 


2014 


MH vs. County of Alameda   Deposition 
Case No. C11-2868 JST (MEJ) 


 







 


78 


 


 


Chiease vs. County of Riverside  State Superior Court - Temecula 
Case No. RIC 10012874 


 


Ledezma vs. City of Riverside  U.S. District Court – Riverside 
Case No. ED CV 12-01524 VAP (SP) 


 


Ramirez vs. City of Alhambra  State Superior Court – Pasadena 
Case No. GC046887 


 


Nelson vs. County of Riverside  Deposition 
Case No. RIC 10011174 


 


Williams vs. City of Pasadena  State Superior Court - Los Angeles 
Case No. BC477905 


 


McDade vs. City of Pasadena   Deposition 
Case No. CV12-02892 DMG (JCGx) 


 


Velasquez vs. City Santa Clara  U.S. District Court - San Jose 
Case No. 5:11-CV-03588 PSG 


 


Krechman vs. County of Riverside  U.S. District Court - Los Angeles 
Case No. CV10-08705 ODW (DTBx) 


 


Bosch vs. County of Riverside  Deposition 
Case No. EDCV 13-02352-SVW (FFMx) 


 


Solorzano vs. City of Fontana   State Superior Court - San Bernardino 
Case No. CIVDS 909991 


 


Howard vs. County of Riverside  U.S. District Court – Riverside 
Case No. ED CV 12-00700 VAP(OPX) 


 


Rendon vs. City of Indio   U.S. District Court – Riverside 
Case No. ED CV 13-00667 VAP (OPx) 


 


Kahsay vs. City of San Diego   Deposition 
Case No. 37-2013-00031271-CU-PA-CTL 


 


Katz vs. County of Riverside   State Superior Court - Riverside 


Case No. RIV 1213947 


 


Rivera vs. City of Azusa   Deposition 
Case No. 2:13-CV-01510-DMG (VBKx) 


 


Kahsay vs. City of San Diego   State Superior Court - San Diego 
Case No. 37-2013-00031271-CU-PA-CTL 


 


Ford vs. City of Beaumont   Binding Arbitration Hearing 
Case No. AI #13-13 
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Coronado vs. CHP    Deposition 
Case No. CV11-03560 DMG (JCx) 


 


Guinn vs. County of San Bernardino  Deposition for Civil Service Hearing 
Case No. DA-2014-0212-06-G1713 


 


Cordero vs. Hemet    Deposition 
Case No. EDCV 10-01935-JAK-PJW  


 


RZ vs. COR     Deposition 
Case No. 13-01251 FMO (DTBX) 


 


Compton vs. COR    Deposition 
Case No. CV 10-07490 BRO (DTBx) 


 


Gomez vs. People of the State  State Superior Court – San Bernardino 
Not available  


 


2015 


Bondaug vs. City of Santa Clara  Deposition 
Case No. 1-12-CV-238152 


 


Nelson vs. City of Riverside   U.S. District Court – Riverside 
Case No. EDCV13-01665 


 


Bondaug vs. City of Santa Clara  State Superior Court – San Jose 
Case No. 1-12-CV-238152 


 


Doe (Clinton) vs. PathPoint   Deposition 
Case No. PC052205 


 


Rivera vs. City of Oakland   Arbitration Hearing 
Not available 


 


Larson vs. City of Glendale   State Superior Court – Burbank 
Case No. EC055649 


 


Henriquez vs. City of Bell   Deposition 
Case No. 2:14-CV-00196-GW (SSx) 


 


Salib vs. City of Riverside   Deposition 
Case No. ED CV 13-1682 MWF (OPx) 


 


Dunbar vs. City of Riverside   Deposition 
Case No. EDCV 13-00847 JGB (SPx) 


 


Salib vs. City of Riverside   U.S. District Court - Los Angeles 
Case No. ED CV 13-1682 MWF (OPx) 


 


Morguita- Johnson vs. City of Fresno Deposition 
Case No. 1:14-CV000127 LJO-SKO 
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C. Williams vs. City of Colton  Deposition 
Case No. 14-CV-01426 


 


Moradian vs. City of Glendale  Deposition 


Case No. CV 14-01178 GW (VBKX) 


 


Morguita- Johnson vs. City of Fresno U.S. District Court - Fresno 
1:14-CV000127 LJO-SKO 


 


Moradian vs. City of Glendale  U.S. District Court – Los Angeles 


Case No. CV 14-01178 GW (VBKX 


 


Van Audenhove vs. COR   Deposition 
Case No.  EDCV 14-00944 FMO (Ex) 


 


Thomas vs. City of Fullerton   Deposition  
Case No. 30-2012-00581299 


 


W. Espinoza vs. County of Riverside  U.S. District Court – Los Angeles 
Case No.  EDCV 14-00085-JGB (SPx) 


 


Cicineli vs. City of Fullerton   Arbitration Hearing 


 


Ferdinand vs. City of Los Angeles  Deposition 
Case No. CV-14-7056FMO (JPRx) 


 


Rodriguez vs. City of Los Angeles   Deposition 
Case No. CV11-01135 DMG (JEMx) 


 


Wolfe vs. City of Fullerton   Arbitration Hearing 
 


People vs. Lang    State Superior Court - Banning 
 


James vs. Granger (DOJ BOF)  Deposition 
Case No: 1:13-CV-00983-AWI-SKO 


 


Jordan vs. City of Hawthorne   Deposition 
Case No. CV14-07554 ODW (JPRx) 


 


2016 


Stanfill vs. City of Indio   Administrative Appeals Hearing 


 


Aguilar vs. City of Azusa   Deposition 
Case No: 2:14-CV-09183-GW (JPRx) 


 


Dolak vs. Torrance    Deposition 
Case No. CV 14 07463 BRO-MRW 


 


Alarcon vs. City of Calexico   Administrative Hearing - Arbitration 


 


Hoffman vs. County of Los Angeles  Deposition 
Case No.: CV 15-03724 FMO (ASx) 
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Dolak vs. Torrance    U.S. District Court – Los Angeles 
Case No. CV 14 07463 BRO-MRW 


 


N.W. / Woods vs. City of Long Beach Deposition 
Case No. EDCV14-01569-VAP (SP) 


 


Easley vs. City of Riverside   U.S. District Court – Los Angeles 


Case No. EDCV14-0117 THJ (SPx) 


 


Perez vs. Diaz, Nelson, USA   Deposition 
Case No. 3:13-cv-01417 – WQH (BGS) 


 


Jackson vs. County of San Bernardino Deposition 
Case No.: 5:13-CV-01650-JGB-DTB 


 


Jones vs, County of San Bernardino  U.S. District Court – Riverside 
Case No.: 5:15-cv-00080-DTB 


 


NW Woods vs. City of Long Beach  U.S. District Court – Los Angeles 
Case No.: EDCV 14-01569-VAP (SPx) 


 


Chang vs. County of Santa Clara  Deposition 
Case No.: 15-CV-02502 RMW (NC) 


 


Palmer vs. City of Santa Monica  Deposition 
Case No. 15-CV-06183 


 


Jackson vs. County of San Bernardino U.S. District Court – Riverside 
Case No. 5:13-CV-01650-JGB-DTB 


 


Wyatt vs. County of Riverside  Deposition 
Case No. 5:15-cv-586-CBM - FFM 


 


Del Real vs. City of Long Beach  Deposition 
Case No.: CV14-02831 MWF 
 


Cobb vs. City of San Diego   US District Court – San Diego 
Case No. 3:13-cv-01353-BEN(JMA) 


 


Del Real vs. City of Long, et al.  U.S. District Court – Los Angeles 
Case No.: CV14-02831 MWF 


 


Dorsey vs. City of San Diego, et al  Deposition 
Case No. 15-cv-1441-L-vs- (WVG) 


 


Palmer vs. City of Santa Monica  U.S. District Court – Los Angeles 
Case No. 15-CV-06183 


 


Herrera vs. City of Ontario, et al.  Deposition 
Case No. EDCV 15- 1370 JGB (SPx) 
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Scott vs. City of San Diego   Deposition 
Case No.: 37-2015-00001940-CU-OE-CTL 


 


Arellano vs. City of Santa Ana, et al.  Deposition 
Case No. SACV14-1886 N S (DFMx)  


 


Ramos vs. City of Fullerton   Arbitration Hearing 


No case reference 


 


Lopez vs. City of Santa Clara   Deposition 
Case No. CV13-3870 CRB (PR) 


 


Herrera, et al., vs. City of Ontario  U.S. District Court – Riverside 
Case No. EDCV 15- 1370 JGB (SPx) 


 


Lopez vs. City of Santa Clara, et al.   U.S. District Court –San Francisco 
Case No.: CV13-3870 CRB (NJV) 


 


Wyatt vs. County of Riverside, et al.   U.S. District Court – Los Angeles 
Case No: 15-cv-586-CMB (FFMx) 


 


Kirsch vs. County of Santa Barbara  Civil Service Commission 


 


Maurer vs. People of the State  Superior Court – West Covina 


 


Torres vs. County of San Bernardino  Deposition 
Case No.: CV 16-00992 PA (DTB) 


 


2017 


Donaldson vs. USA    Deposition 
Case No. 15cv0908-BAS-KSC 


 


Scott vs.  City of San Diego   State Superior Court – San Diego 
Case No. 37-2015-00001940-CU-OE-CTL 


 


Oppenheimer vs. City of La Habra  Deposition 
Case No: 8:16-CV-00018-JVS-DFM 


 


Hoffman vs. County of Los Angeles  U.S. District Court – Los Angeles 
Case No.: CV 15-03724 FMO (ASx) 


 


Monica vs. City of Santa Clara, et al.  U.S. District Court – San Jose 
Case No.:  5:15-CV-04857 BFL 


 


Arias vs. COLA    U.S. District Court – Los Angeles 
Case No.: 2-15-cv-02170 AB (ASx) 


 


People vs. Downy    State Superior Court – San Bernardino 


 


Ketron v. City of Santa Monica  Deposition 
Case No. 2:16-CV-01478 MWF (PJWx) 
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Oppenheimer vs. City of La Habra, et al. U.S. District Court – Santa Ana 
Case No.: 8:16-CV-00018-JVS-DFM 


 


Garcia v. City of Santa Clara   Deposition 
Case No.:  CV10-02424 Sl (pr) 


 


Centeno vs. City of Fresno, et al.  Deposition 
Case No. 1:16-CV-00653-DAD-SAB 


 


Avila vs. Co. of Madera & State of Ca. Deposition 
Case No. 1:15-cv-00996 JAM-EPG 


 


Finger vs. County of Riverside, et al.  U.S. District Court – Riverside 
Case No: 14-cv-01585 JGB (KKx) 


 


Moody vs. County of San Bernardino Civil Service Commission 


 


Garcia v. City of Santa Clara    U.S. District Court – San Francisco 
Case No.: CV10-02424 Sl (pr) 


 


Holmes vs. County of Orange   Deposition 
Case No.:  8:16-CV-00867-JLS-JCG 


 


Sandra Salazar vs. COSB    Deposition 
Case No.: 5:16-CV-01103-JFW-KK  


 


Curtin v. County of Orange   Deposition 
Case No.:  8:16-cv-00591-SVW-PLA 


 


Alexis Yancy, et al. v. State of Ca (CHP) Deposition 
Case No. 15-cv-0580 JM (PCL) 


 


Curtin v. County of Orange   U.S. District Court – Los Angeles 
Case No.:  8:16-cv-00591-SVW-PLA 


 


Grant vs. County of Orange   Deposition 
Case No.: 30-2015-00786861 


 


Wyman vs. County of Orange  U.S. District Court – Santa Ana 
Case No.: CV-15-0152-3 AG (KESx) 


 


Grant vs. County of Orange   State Superior Court – Santa Ana 
Case No: 30-2015-00786861 


 


Saycon vs. City of Long Beach, et al.  Deposition 
Case No. 2:16-cv-05614 


 


Cook vs. City of San Diego   Deposition 
Case No. 37-2015- 00022471-CU-OE-CTL   
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Donaldson vs. USA, et al.   U.S. District Court – San Diego 


Case No. 15cv0908-BAS-KSC 


 


Conan vs. City of Fontana   U.S. District Court – Riverside 
Case No.:  EDCV 16-1261-KK 


 


Foster vs. County of San Bernardino  Civil Service Hearing  
Case No.: DA-2016-0608-06-C9497 


 


Miguel & Chavez, et al. vs. USA  Deposition 
Case No. CV-15-592-TUC-DCB 


 


Bridges & Moore vs. COLA   Deposition 
Case No.: TC028303 


 


Bridges & Moore vs. COLA   State Superior Court – Long Beach 
Case No.: TC028303 


 


Herrera vs. City of Ontario, et al.   Deposition 
Case No.: 5:17-cv-82 SP 


 


2018 


Yancy vs. State of California (CHP) U.S.  U.S. District Court – San Diego 
Case No. 15-cv-0580 JM (PCL) 


 


Tucker vs. County of Riverside  Deposition 
Case No.: 5:16-CV-02275-JGB (DTBx) 


 


Jones vs. USA     Deposition 
Case No.:  16CV1986W-WVG 


 


Soares vs. County of Los Angeles, et al. Deposition 
Case No. 2:17-cv-00924 RGK-AS 


 


Sanchez vs. Ricard / COR   U.S. District Court – Los Angeles 
Case No. 17-cv-00339 PSG (KKx) 


 


Ubelino Salinas-Ibarra vs. City Santa Clara Deposition 
Case No.: 5:17-CV-01137 BLF 


 


Eliot vs. County of Orange, et al.  U.S. District Court – Santa Ana 
Case No: 8:14-cv-00893-CJC-RNB 


 


Avila vs. Co. Madera & State Ca.   U.S. District Court – Fresno 
Case No. 1:15-cv-00996 JAM-EPG 


 


Briones vs City of Ontario, et al.  Deposition 
Case No.:  5:17-cv-590 DMG (JPRx) 


 


Wallisa vs. County of San Bernardino Deposition 
Case No.: No. 5:16-cv-02638-FMO-KK 
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Finger vs. County of Riverside, et al.  U.S. District Court – Riverside 
Case No: 14-cv-01585 JGB (KKx) 


 


Ubelino Salinas-Ibarra vs. Santa Clara U.S. District Court – San Jose 
Case No.: 5:17-CV-01137 BLF 


 


Matthew Francois v. City of San Diego  Deposition 
Case No. 37-2016-00003251-CU-OE-CTL 


 


Baldasano v. County of San Benito  Deposition 
Case No.:  5:15-CV-00331 RMW 


 


Francois v. City of San Diego et al.  Deposition 
Case No. 37-2016-00003251-CU-OE-CTL 


 


Baldasano vs. County of San Benito, et al. U.S. District Court – San Francisco 
Case No.:  5:15-CV-00331 RMW 


 


Francois v. City of San Diego et al.  State Superior Court –  San Diego 
Case No. 37-2016-00003251-CU-OE-CTL 


 


Pream v. City of Long Beach, et al.  Deposition 
Case No. 2:17-cv-04295-TJH-FFMx 


 


Miguel and Chavez vs. USA   U.S. District Court – Tucson, Arizona 
D. AZ. Case No. CV-15-592-TUC-DCB 


 


S.A.C. (Coronel) vs. Co. of San Diego  Deposition 
Case No.  7-CV-1893-L-BLM 


 


Shabsis vs. COLA    Deposition 
Case No. BC567668 


 


United States of America vs. Chad Jensen  U.S. District Court – Los Angeles 
Case No.: CR17-0674-PSG   


 


Tucker vs. County of Riverside  Deposition 
Case No.: 5:16-CV-02275-JGB (DTBx) 


 


Irwin v. County of Sacramento  Deposition 
Case No.: 34-2017-00210093 


 


Segura vs. De Sylva & City of Pasadena  State Superior Court – Los Angeles 
Case No. BC 588 933 


 


D.F., (Flores) et al. vs. City of Anaheim Deposition 
Case No.: SACV17 -1194 AG (JCGx) 


 


2019 


Martinez v. City of Pittsburg, et al.  Deposition 
Case No.:  3:17-cv-04246-RS 
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Hoang vs. County of Santa Cruz, et al. Deposition 
Case No. 17-CV-05095-LHK  17-CV-06594-LHK 


 


Pream v. City of Long Beach, et al.  U.S. District Court – Los Angeles 
Case No. 2:17-cv-04295-TJH-FFMx 


 


Gordon vs. County of Orange., et al.  Deposition 
Case No.: SACV14 01050 CJC (DFMx)  


 


Collins v. County of San Diego  Deposition 
Case No. 37-2017-00028981-CU-PN-CTL 


 


Holmes v. Harris, et al.    Deposition 
Case No. 2:18-cv-03739 PSG (Ex)    


 


Garcia vs County of Riverside et al.  Deposition 
Case No.: 5:18-CV-839-SJO (ASx)    


 


Collins v. County of San Diego  State Superior Court – San Diego  
Case No. 37-2017-00028981-CU-PN-CTL 


 


Patel vs. County of Riverside    Deposition 
Case No.:  5:17-cv-1925 MWF(SPx) 


 


Donastorg v. City of Ontario, et al.  Deposition 
Case No. 5:18-cv-00992 JGB (SPx) 


 


Guevara vs. City of Colton, et al.  Deposition 
Case No.: 5:18-CV-02386-RGK-SPx  


 


2020 


Patel vs. County of Riverside   U.S. District Court – Los Angeles 
Case No.:  5:17-cv-1925 MWF(SPx) 


 


Martinez et al vs. GEO Group, Inc.  Deposition 
Case No.: 5:18-cv-01125-R-GJS 


 


Mora vs. City of Garden Grove  Deposition 
Case No.: 8:19-cv-00418 JLS (JDEx) 


 


Henderson v. City of Torrance  Deposition 
Case No.: 2:18-CV-03918-MWF-EX 


 


Bradly vs. Anaheim PD   Admin Hearing 
Administrative Hearing 


 


Dodson v. Mayes County   Deposition 
Case No.: 18-CV-00221-TCK-FHM 


 


M.H.C.(Cano) vs. County of Los Angeles Deposition 
Case No.: 2: l 8-cv-08305 
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Re: Zuegel vs. City of Mt. View  Deposition 
Case No.: ·CV-17-3249 (BLF) 


 


Cavanaugh vs. County of San Diego   Deposition 
Case No. 18cv2557-BEN-LL 


 


Peck vs. County of Orange   Deposition 
Case No.: 2:19-cv-04654-DSF-SS 


 


Buenrostro-Briano v. Locke, et al.   Deposition  
Case No.: 19:19-CV-01382 


 


Zuegel vs. City of Mt. View   U.S. District Court – San Jose 
Case No.: ·CV-17-3249 (BLF) 


 


2021 


Adan vs. City of San Diego, et al.  Deposition 
Case No.: 19cv1523 LAB (AHG) 


 


Gomez v. City of Santa Clara   Deposition 
Case No.: 5:19-CV-05266-LHK 


 


Eisinger v. City of Anaheim, et al  Deposition 
Case No. 30-2018 01035259 


 


Sweiha v. County of Alameda  Deposition 
Case No.: 3:19-cv-03098-LB 


 


Morgan vs. City of Monterey   Deposition 
Case No. 18CV004527 


 


Atienza vs. Town of Danville   Deposition 
Case No.: 3:19-cv-03440 RS  


 


Sommers v. City of Santa Clara  Deposition 
Case No.: 517-cv-04469 


 


Morgan vs. City of Monterey   State Court - Monterey 
Case No. 18CV004527 


 


Tyesha Calhoun vs. City of Riverside Deposition 
Case No. 2:17-cv-05231-CJC (JEMx) 


 


Eisinger v. City of Anaheim, et al  State Superior court – Santa Ana 
Case No. 30-2018 01035259 


 


Alves vs. County of Riverside, et al.  Deposition 
Case No.: 5:19-CV-2083-JGB-SHK  


 


Allen vs. County of San Bernardino  Deposition 
Case No.: 5:20-cv-00283-JFW-SHK 
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Sophia Larios v. City of Long Beach . Deposition 
Case No.: USDC 2:18-cv-10486-PSG-PJW  


 


Richard Donastorg v. City of Ontario  U.S. District Court – Riverside 
Case No. 5:18-cv-00992 JGB (SPx) 
 


Manesh vs. City of Beverly Hills  Deposition 
Case No.: 2:20-cv-07427 DSF (ASx) 
 


Ngo, Tuoi Thi vs. County of Riverside State -Superior Court - Riverside 
Case No.:  5:18-cv-00080-JGB-KK 


 


Perez v. City & County of Fresno et al. Deposition 
Case: 1:18-CV-00127 AWI-EPG 


 


Holloway vs. County of Orange  U.S. District Court – Santa Ana 
Case No.: 8:19-cv-01514-DOC-DFM 


 


Gilyana v. Devon Wenger   Deposition 
Case No.: SCV - 263755 


 


Hermosillo vs. County of Orange  Deposition 
Case No.: 8:20-cv-01387-JVS-(ADSx) 


 


Summerfield vs. City of Claremont  Arbitration Hearing 
Case No.: 20Al-04 


 


Burley vs. County of Los Angeles, et al.  Deposition 
Case No. TC027341 


 


People v. Luke Liu    State -Superior Court – Los Angeles 
Case No.: BA473437 


 


Gomez v. City of Santa Clara   U.S. District Court – San Jose 
Case No.: 5:19-CV-05266-LHK 


 


Carlson vs. City of Redondo Beach  Deposition 
Case No. 2:20-cv-00259-ODW-AFM 


 


2022 


Sanchez vs. County of Los Angeles  Deposition 
Case No.: 2:19-cv-04014-R (SKx) 


 


Johnson vs. City of Redding, et al.  Deposition 
Case No.: 2:19-cv-01722-JAM-DB 


 


London Wallace v. City of Fresno et al. Deposition 
Case No: 1:19-cv-01199-AWI-SAB 


 


 


Note: There may be some discrepancy in the number of cases contained within this list. The list is only as accurate 


as records and memory can reflect. There may be other cases not identified, which is due to errors in record keeping. 


 


Rev: 3/18/22 
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Reasonable Suspicion 
Valid investigative stop or detention, you must have: 


 


There may be criminal activity 


Person detained is possibly connected 


Specific facts exist and the totality of the circumstances 
 


Detention 
A police officer is empowered to stop a person and to 


investigate if, 


 


A criminal act is about to take place, 


is in progress, or 


has taken place 
 


Probable Cause 
Totality of the circumstances cause an officer a strong 


suspicion that the person is guilty of a crime. 


 


Unusual or suspicious activity 


Related to some criminal act 


Person being detained is directly involved  
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Officer’s decision to use force 
 


“OBJECTIVELY REASONABLE FOR A 


LAWFUL PURPOSE” 
 


Self -Defense 
 (police officer’s right) 


 


Defense of others 
(police officer’s duty) 


 


Effect an Arrest 
835a 


 


Overcome Resistance 
835a 


 


Prevent Escape 
835a 


 


ESCALATION AND DE-ESCALATION 
 


A police officers measured response to the 


Totality of the circumstances  
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FORCE OPTIONS 
 


HIGH LEVELS OF FORCE 
Imminent threat that is life threatening 


 


Lethal Force Applications 
 


MODERATE LEVELS OF 


FORCE 
Active resistance and assaultive behavior 


 


Police Canine 


Impact weapons 


TASER (ECD) 


Personal body weapons 


Physical Control Measures (PCM) 


Chemical Weapons (OC) 
  


LOW LEVELS OF FORCE 
Subject(s) / Suspect(s) are Cooperative 


 


Firm Grip / Passive PCM / ECD Drive stun 


Verbal Commands  


Uniform Presence 
_____________________________________________ 


Force options: Choices available to a police officer in order to overcome resistance, effect 


arrest, prevent escape, or gain control of the situation. P.O.S.T. Force Options [20.02.EO1, 


20.02.EO2, 20.02.EO4] 
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Graham Factors 
P.O.S.T LD 20: Chapter 1 – Introduction to the Use of Force 1-3 


 


“OBJECTIVELY REASONABLE” 
Graham v. Connor, 490 U.S. 386, 109 S.Ct. 1865) (1989) 


 


Whether officer’s actions are “objectively reasonable” in light of 


facts and circumstances confronting the officer without regard to 


underlying intent or motivation. 


 


• Immediate Threat to officers or others 


 


• Active Resistance and/or assault 


behavior 


 


• Circumstances tense, uncertain, rapidly 


evolving (“pace” of events) "Split-


second judgments” 


 


• Severity of the Crime 


 


• Attempting to Evade/Escape 
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Resistance vs. Force options 
P.O.S.T LD-20 Resistance [20.02.EO3] 


 


 Subjects’ resistance/actions to an arrest will determine the type of 


force used by peace officers.  


 


Subjects 


actions  


The following illustrates how a subject’s resistance/actions can 


correlate to the force applied by an officer:  


 


Subject’s 


Actions  


Description  Possible Force Option  


 


 


Cooperative Subject offers no resistance  - Mere professional 


appearance  


- Nonverbal actions  


- Verbal requests and 


commands  


 


Passive  


non-  


compliance  


Does not respond to verbal commands 


but also offers no physical form of 


resistance  


- Officer’s strength to 


take physical control, 


including 


lifting/carrying  


- Control holds and 


techniques to direct 


movement or 


immobilize a subject  


 


Active  


resistance 


Physically evasive movements to 


defeat an officer’s attempt at control, 


including bracing, tensing, running 


away, or verbally signaling an 


intention to avoid or prevent being 


taken into or retained in custody  


- Control holds and 


techniques to control the 


subject and situation  


 


- Use of personal 


weapons in self-defense 


and to gain advantage 


over the subject  


 


- Use of devices to 


secure compliance and 


ultimately gain control 


of the situation  
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Subject’s 


actions 


(continued)  


 


Description   Possible Force Option  


Assaultive Aggressive or combative; attempting 


or threatening to assault the officer 


or another person  


- Use of devices and/or 


techniques to secure 


compliance and 


ultimately gain control 


of the situation  


- Use of personal body 


weapons in self-


defense and to gain 


advantage over the 


subject  


 


Life-


threatening 


Any action likely to result in serious 


injury or possibly the death of the 


officer or another person  


- Utilizing firearms or 


any other available 


weapon or action in 


defense of self and 


others  


 


NOTE: Officers must take into account the totality of the circumstances when 


selecting a reasonable force option. It is not the intent of this chart to imply that 


an officer’s force options are limited based on any single factor.  


 


NOTE: Officers must be aware of and comply with their specific agency policies 


regarding appropriate force options.  


 


Constant 


reevaluation  


Peace officers must use the force option appropriate for the 


situation as conditions may change rapidly. Officers must 


continually reevaluate the subject’s action and must be prepared 


to transition as needed to the appropriate force options.   
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“Use of Deadly Force” 


 


Imminent danger: means a significant threat that peace officers 
reasonably believe will result in death or serious bodily injury to 
themselves or to other persons. Imminent danger is not limited 


to “immediate” or “instantaneous.” A person may pose an 
imminent danger even if they are not at the very moment 
pointing a weapon at another person. 


 


Death or serious bodily injury:  means a serious impairment of 
physical condition, including, but not limited to, the following: 


loss of consciousness, concussion, bone fracture, protracted loss 
or impairment of function of any bodily member or organ, a 
wound requiring extensive suturing, and serious disfigurement. 


(Penal Code Section 243(f)(4)) 
 


Reasonable necessity: means that delay in apprehension would 


create substantial and unreasonable risk to officers or others 


possibly resulting in serious physical injury or death. 


 


To protect self or life: An officer may use deadly force to 


protect oneself or others when the officer has the objective and 


reasonable belief that his/her life, or the life of another, is in 


imminent danger of death or serious physical injury based upon 


the totality of the facts known to the officer at the time. 


 


Exigent circumstances: An emergency situation requiring swift 


action to prevent imminent danger to life, serious danger to 


property, imminent escape of a suspect, or the destruction of 


evidence. 
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AB-392 Peace officers: deadly force. (2019-2020)


Assembly Bill No. 392


CHAPTER 170


An act to amend Sections 196 and 835a of the Penal Code, relating to peace officers.


[ Approved by Governor August 19, 2019. Filed with Secretary of State August 19, 2019. ]


LEGISLATIVE COUNSELʹS DIGEST


AB 392, Weber. Peace officers: deadly force.


Existing law authorizes a peace officer to make an arrest pursuant to a warrant or based upon probable cause, as
specified. Under existing law, an arrest is made by the actual restraint of the person or by submission to the
custody of the arresting officer.


Existing law authorizes a peace officer to use reasonable force to effect the arrest, to prevent escape, or to
overcome resistance. Existing law does not require an officer to retreat or desist from an attempt to make an
arrest because of resistance or threatened resistance of the person being arrested.


Under existing law, a homicide committed by a peace officer is justifiable when necessarily committed in arresting
a person who has committed a felony and the person is fleeing or resisting such arrest.


Existing case law deems such a homicide to be a seizure under the Fourth Amendment of the Constitution of the
United States, and as such, requires the actions to be reasonable.


This bill would redefine the circumstances under which a homicide by a peace officer is deemed justifiable to
include when the officer reasonably believes, based on the totality of the circumstances, that deadly force is
necessary to defend against an imminent threat of death or serious bodily injury to the officer or to another
person, or to apprehend a fleeing person for a felony that threatened or resulted in death or serious bodily injury,
if the officer reasonably believes that the person will cause death or serious bodily injury to another unless the
person is immediately apprehended.


The bill would also affirmatively prescribe the circumstances under which a peace officer is authorized to use
deadly force to effect an arrest, to prevent escape, or to overcome resistance.


Vote: majority  Appropriation: no  Fiscal Committee: no  Local Program: no


THE PEOPLE OF THE STATE OF CALIFORNIA DO ENACT AS FOLLOWS:


SECTION 1. Section 196 of the Penal Code is amended to read:


196. Homicide is justifiable when committed by peace officers and those acting by their command in their aid and
assistance, under either of the following circumstances:
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(a) In obedience to any judgment of a competent court.


(b) When the homicide results from a peace officer’s use of force that is in compliance with Section 835a.


SEC. 2. Section 835a of the Penal Code is amended to read:


835a. (a) The Legislature finds and declares all of the following:


(1) That the authority to use physical force, conferred on peace officers by this section, is a serious responsibility
that shall be exercised judiciously and with respect for human rights and dignity and for the sanctity of every
human life. The Legislature further finds and declares that every person has a right to be free from excessive use
of force by officers acting under color of law.


(2) As set forth below, it is the intent of the Legislature that peace officers use deadly force only when necessary
in defense of human life. In determining whether deadly force is necessary, officers shall evaluate each situation
in light of the particular circumstances of each case, and shall use other available resources and techniques if
reasonably safe and feasible to an objectively reasonable officer.


(3) That the decision by a peace officer to use force shall be evaluated carefully and thoroughly, in a manner that
reflects the gravity of that authority and the serious consequences of the use of force by peace officers, in order
to ensure that officers use force consistent with law and agency policies.


(4) That the decision by a peace officer to use force shall be evaluated from the perspective of a reasonable
officer in the same situation, based on the totality of the circumstances known to or perceived by the officer at
the time, rather than with the benefit of hindsight, and that the totality of the circumstances shall account for
occasions when officers may be forced to make quick judgments about using force.


(5) That individuals with physical, mental health, developmental, or intellectual disabilities are significantly more
likely to experience greater levels of physical force during police interactions, as their disability may affect their
ability  to  understand  or  comply  with  commands  from  peace  officers.  It  is  estimated  that  individuals  with
disabilities are involved in between one-third and one-half of all fatal encounters with law enforcement.


(b) Any peace officer who has reasonable cause to believe that the person to be arrested has committed a public
offense may use objectively reasonable force to effect the arrest, to prevent escape, or to overcome resistance.


(c) (1) Notwithstanding subdivision (b), a peace officer is justified in using deadly force upon another person only
when the officer reasonably believes, based on the totality of the circumstances, that such force is necessary for
either of the following reasons:


(A) To defend against an imminent threat of death or serious bodily injury to the officer or to another person.


(B) To apprehend a fleeing person for any felony that threatened or resulted in death or serious bodily injury, if
the  officer  reasonably  believes  that  the  person  will  cause  death  or  serious  bodily  injury  to  another  unless
immediately apprehended. Where feasible, a peace officer shall, prior to the use of force, make reasonable efforts
to identify themselves as a peace officer and to warn that deadly force may be used, unless the officer has
objectively reasonable grounds to believe the person is aware of those facts.


(2)  A peace officer  shall  not  use deadly  force against  a  person based on the danger  that  person poses to
themselves, if an objectively reasonable officer would believe the person does not pose an imminent threat of
death or serious bodily injury to the peace officer or to another person.


(d) A peace officer who makes or attempts to make an arrest need not retreat or desist from their efforts by
reason of the resistance or threatened resistance of the person being arrested. A peace officer shall  not be
deemed an aggressor or lose the right to self-defense by the use of objectively reasonable force in compliance
with subdivisions (b) and (c) to effect the arrest or to prevent escape or to overcome resistance. For the purposes
of this subdivision, “retreat” does not mean tactical repositioning or other deescalation tactics.


(e) For purposes of this section, the following definitions shall apply:


(1) “Deadly force” means any use of force that creates a substantial risk of causing death or serious bodily injury,
including, but not limited to, the discharge of a firearm.


(2) A threat of death or serious bodily injury is “imminent” when, based on the totality of the circumstances, a
reasonable officer in the same situation would believe that a person has the present ability, opportunity, and
apparent intent to immediately cause death or serious bodily injury to the peace officer or another person. An







imminent harm is not merely a fear of future harm, no matter how great the fear and no matter how great the
likelihood of the harm, but is one that, from appearances, must be instantly confronted and addressed.


(3) “Totality of the circumstances” means all facts known to the peace officer at the time, including the conduct of
the officer and the subject leading up to the use of deadly force.
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SB-230 Law enforcement: use of deadly force: training: policies. (2019-2020)


Senate Bill No. 230


CHAPTER 285


An act to add Chapter 17.4 (commencing with Section 7286) to Division 7 of Title 1 of the Government


Code, and to add Section 13519.10 to the Penal Code, relating to law enforcement.


[ Approved by Governor September 12, 2019. Filed with Secretary of State
September 12, 2019. ]


LEGISLATIVE COUNSELʹS DIGEST


SB 230, Caballero. Law enforcement: use of deadly force: training: policies.


(1)  Existing  law  requires  each  law  enforcement  agency  to  annually  furnish  specified  information  to  the
Department of Justice regarding the use of force by a peace officer. Existing law requires the Department of
Justice, once per year, to update a summary of information contained in the reports received on its internet
website.  Existing  law  requires  a  department  or  agency  that  employs  peace  officers  or  custodial  officers  to
establish a procedure to investigate complaints by members of the public against those officers.


This bill would, by no later than January 1, 2021, require each law enforcement agency to maintain a policy that
provides guidelines on the use of force, utilizing deescalation techniques and other alternatives to force when
feasible, specific guidelines for the application of deadly force, and factors for evaluating and reviewing all use of
force  incidents,  among  other  things.  The  bill  would  require  each  agency  to  make  their  use  of  force  policy
accessible to the public. By imposing additional duties on local agencies, this bill would create a state-mandated
local program.


(2) Existing law establishes the Commission on Peace Officer Standards and Training in the Department of Justice
and requires the commission to adopt rules establishing minimum standards regarding the recruitment of peace
officers.  Existing  law  requires  the  commission  to  develop  guidelines  and  implement  courses  of  instruction
regarding racial profiling, domestic violence, hate crimes, vehicle pursuits, and human trafficking, among others.


This bill would require the commission to implement a course or courses of instruction for the regular and periodic
training of law enforcement officers in the use of force. The bill would require the commission to develop uniform,
minimum guidelines for adoption and promulgation by California law enforcement agencies for the use of force, as
specified. The bill would require law enforcement agencies to adopt and promulgate a use of force policy and
would state the intent of  the Legislature that  each law enforcement agency adopt,  promulgate,  and require
regular and periodic training consistent with the agency’s policy that complies with the guidelines developed under
this bill.


This bill would make findings and declarations regarding the intent of the bill, as it pertains to law enforcement
agencies’ use of force polices, including that those policies may be introduced in legal proceedings and may be
considered as a factor in determining the reasonableness of an officer’s actions, but do not impose a legal duty on
an officer to act in accordance with the policy.
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(3) The California Constitution requires the state to reimburse local agencies and school districts for certain costs
mandated by the state. Statutory provisions establish procedures for making that reimbursement.


This  bill  would  provide  that,  if  the  Commission  on  State  Mandates  determines  that  the  bill  contains  costs
mandated by the state, reimbursement for those costs shall be made pursuant to the statutory provisions noted
above.


(4) This bill would also make its provisions operative contingent on the enactment of Assembly Bill 392 of the
2019–20 Regular Session.


Vote: majority  Appropriation: no  Fiscal Committee: yes  Local Program: yes


THE PEOPLE OF THE STATE OF CALIFORNIA DO ENACT AS FOLLOWS:


SECTION 1. The Legislature finds and declares:


(a) The highest priority of California law enforcement is safeguarding the life, dignity, and liberty of all persons,
without prejudice to anyone.


(b) Law enforcement officers shall be guided by the principle of reverence for human life in all investigative,
enforcement, and other contacts between officers and members of the public. When officers are called upon to
detain or arrest a suspect who is uncooperative or actively resisting, may attempt to flee, poses a danger to
others, or poses a danger to themselves, they should consider tactics and techniques that may persuade the
suspect to voluntarily comply or may mitigate the need to use a higher level of force to resolve the situation
safely.


(c) Vesting officers with the authority to use necessary force as determined by an objectively reasonable officer
and to protect the public welfare requires monitoring, evaluation, and a careful balancing of all interests.


(d) The authority to use force is a serious responsibility given to peace officers by the people who expect them to
exercise that authority judiciously and with respect for human rights, dignity, and life.


(e) The intent of this act is to establish the minimum standard for policies and reporting procedures regarding
California law enforcement agencies’ use of force. The purpose of these use of force policies is to provide law
enforcement agencies with guidance regarding the use and application of force to ensure such applications are
used only to effect arrests or lawful detentions, overcome resistance, or bring a situation under legitimate control.


(f) No policy can anticipate every conceivable situation or exceptional circumstance which officers may face. In all
circumstances, officers are expected to exercise sound judgment and critical decisionmaking when using force
options.


(g) A law enforcement agency’s use of force policies and training may be introduced as evidence in proceedings
involving an officer’s use of force. The policies and training may be considered as a factor in the totality of
circumstances in determining whether the officer acted reasonably, but shall not be considered as imposing a
legal duty on the officer to act in accordance with such policies and training.


(h) Every instance in which a firearm is discharged, including exceptional circumstances, shall be reviewed by the
department on a case-by-case basis to evaluate all facts and to determine if the incident is within policy and in
accordance with training.


SEC. 2. Chapter 17.4 (commencing with Section 7286) is added to Division 7 of Title 1 of the Government Code,
to read:


CHAPTER  17.4. Law Enforcement Use of Force Policies


7286. (a) For the purposes of this section:


(1) “Deadly force” means any use of force that creates a substantial risk of causing death or serious bodily injury.
Deadly force includes, but is not limited to, the discharge of a firearm.


(2) “Feasible” means reasonably capable of being done or carried out under the circumstances to successfully
achieve the arrest or lawful objective without increasing risk to the officer or another person.


(3)  “Law enforcement  agency”  means  any  police  department,  sheriff’s  department,  district  attorney,  county
probation department, transit agency police department, school district police department, the police department







of  any  campus  of  the  University  of  California,  the  California  State  University,  or  community  college,  the
Department of the California Highway Patrol, the Department of Fish and Wildlife, and the Department of Justice.


(b) Each law enforcement agency shall, by no later than January 1, 2021, maintain a policy that provides a
minimum standard on the use of force. Each agency’s policy shall include all of the following:


(1) A requirement that officers utilize deescalation techniques, crisis intervention tactics, and other alternatives to
force when feasible.


(2) A requirement that an officer may only use a level of force that they reasonably believe is proportional to the
seriousness of the suspected offense or the reasonably perceived level of actual or threatened resistance.


(3) A requirement that officers report potential excessive force to a superior officer when present and observing
another officer using force that the officer believes to be beyond that which is necessary, as determined by an
objectively reasonable officer under the circumstances based upon the totality of information actually known to
the officer.


(4) Clear and specific guidelines regarding situations in which officers may or may not draw a firearm or point a
firearm at a person.


(5)  A requirement  that  officers  consider  their  surroundings and potential  risks  to  bystanders,  to  the extent
reasonable under the circumstances, before discharging a firearm.


(6) Procedures for disclosing public records in accordance with Section 832.7.


(7) Procedures for the filing, investigation, and reporting of citizen complaints regarding use of force incidents.


(8) A requirement that an officer intercede when present and observing another officer using force that is clearly
beyond that which is necessary, as determined by an objectively reasonable officer under the circumstances,
taking into account the possibility that other officers may have additional information regarding the threat posed
by a subject.


(9) Comprehensive and specific guidelines regarding approved methods and devices available for the application
of force.


(10) An explicitly stated requirement that officers carry out duties, including use of force, in a manner that is fair
and unbiased.


(11) Comprehensive and specific guidelines for the application of deadly force.


(12) Comprehensive and detailed requirements for prompt internal reporting and notification regarding a use of
force incident, including reporting use of force incidents to the Department of Justice in compliance with Section
12525.2.


(13) The role of supervisors in the review of use of force applications.


(14) A requirement that officers promptly provide, if properly trained, or otherwise promptly procure medical
assistance for persons injured in a use of force incident, when reasonable and safe to do so.


(15) Training standards and requirements relating to demonstrated knowledge and understanding of the law
enforcement agency’s use of force policy by officers, investigators, and supervisors.


(16) Training and guidelines regarding vulnerable populations,  including,  but  not  limited to,  children,  elderly
persons, people who are pregnant, and people with physical, mental, and developmental disabilities.


(17) Comprehensive and specific guidelines under which the discharge of a firearm at or from a moving vehicle
may or may not be permitted.


(18) Factors for evaluating and reviewing all use of force incidents.


(19) Minimum training and course titles required to meet the objectives in the use of force policy.


(20)  A  requirement  for  the  regular  review  and  updating  of  the  policy  to  reflect  developing  practices  and
procedures.


(c) Each law enforcement agency shall make their use of force policy adopted pursuant to this section accessible
to the public.







(d) This section does not supersede the collective bargaining procedures established pursuant to the Myers-Milias-
Brown Act (Chapter 10 (commencing with Section 3500) of Division 4), the Ralph C. Dills Act (Chapter 10.3
(commencing  with  Section  3512)  of  Division  4),  or  the  Higher  Education  Employer-Employee  Relations  Act
(Chapter 12 (commencing with Section 3560) of Division 4).


SEC. 3. Section 13519.10 is added to the Penal Code, immediately following Section 13519.9, to read:


13519.10. (a) (1) The commission shall implement a course or courses of instruction for the regular and periodic
training of law enforcement officers in the use of force and shall also develop uniform, minimum guidelines for
adoption and promulgation by California law enforcement agencies for use of force. The guidelines and course of
instruction  shall  stress  that  the  use  of  force  by  law enforcement  personnel  is  of  important  concern  to  the
community  and law enforcement  and that  law enforcement  should  safeguard  life,  dignity,  and liberty  of  all
persons, without prejudice to anyone. These guidelines shall be a resource for each agency executive to use in
the creation of the use of force policy that the agency is required to adopt and promulgate pursuant to Section
7286 of the Government Code, and that reflects the needs of the agency, the jurisdiction it serves, and the law.


(2) As used in this section, “law enforcement officer” includes any peace officer of a local police or sheriff’s
department or the California Highway Patrol, or of any other law enforcement agency authorized by law to use
force to effectuate an arrest.


(b) The course or courses of the regular basic course for law enforcement officers and the guidelines shall include
all of the following:


(1) Legal standards for use of force.


(2) Duty to intercede.


(3) The use of objectively reasonable force.


(4) Supervisory responsibilities.


(5) Use of force review and analysis.


(6) Guidelines for the use of deadly force.


(7) State required reporting.


(8) Deescalation and interpersonal communication training, including tactical methods that use time, distance,
cover, and concealment, to avoid escalating situations that lead to violence.


(9) Implicit and explicit bias and cultural competency.


(10)  Skills  including  deescalation  techniques  to  effectively,  safely,  and respectfully  interact  with  people  with
disabilities or behavioral health issues.


(11)  Use  of  force  scenario  training  including  simulations  of  low-frequency,  high-risk  situations  and  calls  for
service, shoot-or-don’t-shoot situations, and real-time force option decisionmaking.


(12)  Alternatives  to  the use of  deadly  force  and physical  force,  so  that  deescalation tactics  and less  lethal
alternatives are, where reasonably feasible, part of the decisionmaking process leading up to the consideration of
deadly force.


(13) Mental health and policing, including bias and stigma.


(14) Using public service, including the rendering of first aid, to provide a positive point of contact between law
enforcement officers and community members to increase trust and reduce conflicts.


(c) Law enforcement agencies are encouraged to include, as part of their advanced officer training program,
periodic updates and training on use of force. The commission shall assist where possible.


(d) (1) The course or courses of instruction, the learning and performance objectives, the standards for the
training, and the guidelines shall be developed by the commission in consultation with appropriate groups and
individuals having an interest and expertise in the field on use of force. The groups and individuals shall include,
but  not  be  limited  to,  law  enforcement  agencies,  police  academy  instructors,  subject  matter  experts,  and
members of the public.







(2) The commission, in consultation with these groups and individuals, shall review existing training programs to
determine the ways in which use of force training may be included as part of ongoing programs.


(e) It is the intent of the Legislature that each law enforcement agency adopt, promulgate, and require regular
and periodic training consistent with an agency’s specific use of force policy that, at a minimum, complies with the
guidelines developed under subdivisions (a) and (b).


SEC. 4. If the Commission on State Mandates determines that this act contains costs mandated by the state,
reimbursement  to  local  agencies  and  school  districts  for  those  costs  shall  be  made  pursuant  to  Part  7
(commencing with Section 17500) of Division 4 of Title 2 of the Government Code.


SEC. 5.  This act shall  take effect only if  Assembly Bill  392 of the 2019–20 Regular Session is enacted and
becomes operative.
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Synopsis
Diabetic brought § 1983 action seeking to recover damages for injuries allegedly sustained when law enforcement officers
used physical force against him during course of investigatory stop. The United States District Court for the Western District
of North Carolina, 644 F.Supp. 246, directed verdict for defendants. On appeal, the Court of Appeals, 827 F.2d 945,affirmed,
and certiorari was granted. The Supreme Court, Chief Justice Rehnquist, held that claim that law enforcement officials have
used excessive force in course of arrest, investigatory stop or other “seizure” of a person are properly analyzed under Fourth
Amendment's “objective reasonableness” standard.


Vacated and remanded.


Justice Blackmun concurred in part and concurred in the judgment and filed opinion in which Justices Brennan and Marshall
joined.


**1866  Syllabus*


*386  Petitioner Graham, a diabetic, asked his friend, Berry, to drive him to a convenience store to purchase orange juice to
counteract the onset of an insulin reaction. Upon entering the store and seeing the number of people ahead of him, Graham
hurried out and asked Berry to drive him to a friend's house instead. Respondent Connor, a city police officer, became suspicious
after seeing Graham hastily enter and leave the store, followed Berry's car, and made an investigative stop, ordering the pair to
wait while he found out what had happened in the store. Respondent back-up police officers arrived on the scene, handcuffed
Graham, and ignored or rebuffed attempts to explain and treat Graham's condition. During the encounter, Graham sustained
multiple injuries. He was released when Connor learned that nothing had happened in the store. Graham filed suit in the District
Court under 42 U.S.C. § 1983 against respondents, alleging that they had used excessive force in making the stop, in violation
of “rights secured to him under the Fourteenth Amendment to the United States Constitution and 42 U.S.C. § 1983.” The
District Court granted respondents' motion for a directed verdict at the close of Graham's evidence, applying a four-factor test
for determining when excessive use of force gives rise to a § 1983 cause of action, which inquires, inter alia, whether the
force was applied in a good-faith effort to maintain and restore discipline or maliciously and sadistically for the very purpose
of causing harm. Johnson v. Glick, 481 F.2d 1028. The Court of Appeals affirmed, endorsing this test as generally applicable
to all claims of constitutionally excessive force brought against government officials, rejecting Graham's argument that it was
error to require him to prove that the allegedly excessive force was applied maliciously and sadistically to cause harm, and
holding that a reasonable **1867  jury applying the Johnson v. Glick test to his evidence could not find that the force applied
was constitutionally excessive.
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Held: All claims that law enforcement officials have used excessive force—deadly or not—in the course of an arrest,
investigatory stop, or other “seizure” of a free citizen are properly analyzed under the Fourth Amendment's “objective
reasonableness” standard, rather than under a substantive due process standard. Pp. 1869–1873.


*387  a) The notion that all excessive force claims brought under § 1983 are governed by a single generic standard is rejected.
Instead, courts must identify the specific constitutional right allegedly infringed by the challenged application of force and then
judge the claim by reference to the specific constitutional standard which governs that right. Pp. 1870–1871.


(b) Claims that law enforcement officials have used excessive force in the course of an arrest, investigatory stop, or other
“seizure” of a free citizen are most properly characterized as invoking the protections of the Fourth Amendment, which
guarantees citizens the right “to be secure in their persons ... against unreasonable seizures,” and must be judged by reference
to the Fourth Amendment's “reasonableness” standard. P. 1871.


(c) The Fourth Amendment “reasonableness” inquiry is whether the officers' actions are “objectively reasonable” in light of the
facts and circumstances confronting them, without regard to their underlying intent or motivation. The “reasonableness” of a
particular use of force must be judged from the perspective of a reasonable officer on the scene, and its calculus must embody
an allowance for the fact that police officers are often forced to make split-second decisions about the amount of force necessary
in a particular situation. Pp. 1871–1872.


(d) The Johnson v. Glick test applied by the courts below is incompatible with a proper Fourth Amendment analysis. The
suggestion that the test's “malicious and sadistic” inquiry is merely another way of describing conduct that is objectively
unreasonable under the circumstances is rejected. Also rejected is the conclusion that because individual officers' subjective
motivations are of central importance in deciding whether force used against a convicted prisoner violates the Eighth
Amendment, it cannot be reversible error to inquire into them in deciding whether force used against a suspect or arrestee
violates the Fourth Amendment. The Eighth Amendment terms “cruel” and “punishments” clearly suggest some inquiry into
subjective state of mind, whereas the Fourth Amendment term “unreasonable” does not. Moreover, the less protective Eighth
Amendment standard applies only after the State has complied with the constitutional guarantees traditionally associated with
criminal prosecutions. Pp. 1872–1873.


827 F.2d 945, (CA4 1987), vacated and remanded.


REHNQUIST, C.J., delivered the opinion of the Court, in which WHITE, STEVENS, O'CONNOR, SCALIA, and KENNEDY,
JJ., joined. BLACKMUN, J., filed an opinion concurring in part and concurring in the judgment, in which BRENNAN and
MARSHALL, JJ., joined, post, p. ___.


Attorneys and Law Firms


*388  H. Gerald Beaver argued the cause for petitioner. On the briefs was Richard B. Glazier.


Mark I. Levy argued the cause for respondents. On the brief was Frank B. Aycock III.*


* Briefs of amici curiaeurging reversal were filed for the United States by Solicitor General Fried, Assistant Attorney General
Reynolds, Deputy Assistant Attorney General Clegg, David L. Shapiro, Brian J. Martin, and David K. Flynn; and for the
American Civil Liberties Union et al. by Steven R. Shapiro.


Lacy H. Thornburg, Attorney General of North Carolina, Isaac T. Avery III, Special Deputy Attorney General, and Linda Anne
Morris, Assistant Attorney General, filed a brief for the State of North Carolina as amicus curiae urging affirmance.
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Opinion


Chief Justice REHNQUIST delivered the opinion of the Court.


 This case requires us to decide what constitutional standard governs a free citizen's claim that law enforcement officials used
excessive force in the course of making an arrest, investigatory stop, or other “seizure” of his person. We hold that such claims are
properly analyzed under the Fourth Amendment's “objective reasonableness” **1868  standard, rather than under a substantive
due process standard.


In this action under 42 U.S.C. § 1983, petitioner Dethorne Graham seeks to recover damages for injuries allegedly sustained
when law enforcement officers used physical force against him during the course of an investigatory stop. Because the case
comes to us from a decision of the Court of Appeals affirming the entry of a directed verdict for respondents, we take the
evidence hereafter noted in the light most favorable to petitioner. On November 12, 1984, Graham, a diabetic, felt the onset of
an insulin reaction. He asked a friend, William Berry, to drive him to a nearby convenience store so he could purchase some
orange juice to counteract the reaction. Berry agreed, but when Graham entered the store, he saw a number of people ahead
of him in the check *389  outline. Concerned about the delay, he hurried out of the store and asked Berry to drive him to a
friend's house instead.


Respondent Connor, an officer of the Charlotte, North Carolina, Police Department, saw Graham hastily enter and leave the
store. The officer became suspicious that something was amiss and followed Berry's car. About one-half mile from the store, he
made an investigative stop. Although Berry told Connor that Graham was simply suffering from a “sugar reaction,” the officer
ordered Berry and Graham to wait while he found out what, if anything, had happened at the convenience store. When Officer
Connor returned to his patrol car to call for backup assistance, Graham got out of the car, ran around it twice, and finally sat
down on the curb, where he passed out briefly.


In the ensuing confusion, a number of other Charlotte police officers arrived on the scene in response to Officer Connor's request
for backup. One of the officers rolled Graham over on the sidewalk and cuffed his hands tightly behind his back, ignoring
Berry's pleas to get him some sugar. Another officer said: “I've seen a lot of people with sugar diabetes that never acted like this.
Ain't nothing wrong with the M.F. but drunk. Lock the S.B. up.” App. 42. Several officers then lifted Graham up from behind,
carried him over to Berry's car, and placed him face down on its hood. Regaining consciousness, Graham asked the officers
to check in his wallet for a diabetic decal that he carried. In response, one of the officers told him to “shut up” and shoved his
face down against the hood of the car. Four officers grabbed Graham and threw him headfirst into the police car. A friend of
Graham's brought some orange juice to the car, but the officers refused to let him have it. Finally, Officer Connor received a
report that Graham had done nothing wrong at the convenience store, and the officers drove him home and released him.


*390  At some point during his encounter with the police, Graham sustained a broken foot, cuts on his wrists, a bruised
forehead, and an injured shoulder; he also claims to have developed a loud ringing in his right ear that continues to this day.
He commenced this action under 42 U.S.C. § 1983 against the individual officers involved in the incident, all of whom are


respondents here,1 alleging that they had used excessive force in making the investigatory stop, in violation of “rights secured


to him under the Fourteenth Amendment to the United States Constitution and 42 U.S.C. § 1983.” Complaint ¶ 10, App. 5.2


The case was tried before a jury. At the close of petitioner's evidence, respondents moved for a directed verdict. In ruling on that
motion, the District Court considered the following **1869  four factors, which it identified as “[t]he factors to be considered
in determining when the excessive use of force gives rise to a cause of action under § 1983”: (1) the need for the application
of force; (2) the relationship between that need and the amount of force that was used; (3) the extent of the injury inflicted;
and (4) “[w]hether the force was applied in a good faith effort to maintain and restore discipline or maliciously and sadistically
for the very purpose of causing harm.” 644 F.Supp. 246, 248 (WDNC 1986). Finding that the amount of force used by the
officers was “appropriate under the circumstances,” that “[t]here was no discernable injury inflicted,” and that the force used
“was not applied maliciously or sadistically for the very purpose of causing harm,” but in “a good faith effort to maintain or
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restore order in the face of a potentially explosive *391  situation,” id., at 248–249, the District Court granted respondents'
motion for a directed verdict.


A divided panel of the Court of Appeals for the Fourth Circuit affirmed. 827 F.2d 945 (1987). The majority ruled first that the
District Court had applied the correct legal standard in assessing petitioner's excessive force claim. Id., at 948–949. Without


attempting to identify the specific constitutional provision under which that claim arose,3 the majority endorsed the four-factor
test applied by the District Court as generally applicable to all claims of “constitutionally excessive force” brought against


governmental officials. Id., at 948. The majority rejected petitioner's argument, based on Circuit precedent,4 that it was error
to require him to prove that the allegedly excessive force used against him was applied “maliciously and sadistically for the


very purpose of causing harm.”5 Ibid. Finally, the majority held that a reasonable jury applying the four-part test it had just
endorsed *392  to petitioner's evidence “could not find that the force applied was constitutionally excessive.” Id., at 949–950.
The dissenting judge argued that this Court's decisions in Terry v. Ohio, 392 U.S. 1, 88 S.Ct. 1868, 20 L.Ed.2d 889 (1968),
and Tennessee v. Garner, 471 U.S. 1, 105 S.Ct. 1694, 85 L.Ed.2d 1 (1985), required that excessive force claims arising out of
investigatory stops be analyzed under the Fourth Amendment's “objective reasonableness” standard. 827 F.2d, at 950–952. We
granted certiorari, 488 U.S. 816, 109 S.Ct. 54, 102 L.Ed.2d 32 (1988), and now reverse.


Fifteen years ago, in Johnson v. Glick, 481 F.2d 1028, cert. denied, 414 U.S. 1033, 94 S.Ct. 462, 38 L.Ed.2d 324 (1973), the
Court of Appeals for the Second Circuit addressed a § 1983 damages claim filed by a pretrial detainee who claimed that a
guard had assaulted him without justification. In evaluating the detainee's claim, Judge Friendly applied neither the Fourth
**1870  Amendment nor the Eighth, the two most textually obvious sources of constitutional protection against physically


abusive governmental conduct.6 Instead, he looked to “substantive due process,” holding that “quite apart from any ‘specific’
of the Bill of Rights, application of undue force by *393  law enforcement officers deprives a suspect of liberty without due
process of law.” 481 F.2d, at 1032. As support for this proposition, he relied upon our decision in Rochin v. California, 342
U.S. 165, 72 S.Ct. 205, 96 L.Ed. 183 (1952), which used the Due Process Clause to void a state criminal conviction based
on evidence obtained by pumping the defendant's stomach. 481 F.2d, at 1032–1033. If a police officer's use of force which
“shocks the conscience” could justify setting aside a criminal conviction, Judge Friendly reasoned, a correctional officer's use
of similarly excessive force must give rise to a due process violation actionable under § 1983. Ibid. Judge Friendly went on to
set forth four factors to guide courts in determining “whether the constitutional line has been crossed” by a particular use of
force—the same four factors relied upon by the courts below in this case. Id., at 1033.


In the years following Johnson v. Glick, the vast majority of lower federal courts have applied its four-part “substantive due
process” test indiscriminately to all excessive force claims lodged against law enforcement and prison officials under § 1983,
without considering whether the particular application of force might implicate a more specific constitutional right governed


by a different standard.7 Indeed, many courts have seemed to assume, as did the courts below in this case, that there is a generic
“right” to be free from excessive force, grounded not in any particular constitutional provision but rather in “basic principles


of § 1983 jurisprudence.”8


 We reject this notion that all excessive force claims brought under § 1983 are governed by a single generic standard. As we
have said many times, § 1983 “is not itself a *394  source of substantive rights,” but merely provides “a method for vindicating
federal rights elsewhere conferred.” Baker v. McCollan, 443 U.S. 137, 144, n. 3, 99 S.Ct. 2689, 2694, n. 3, 61 L.Ed.2d 433
(1979). In addressing an excessive force claim brought under § 1983, analysis begins by identifying the specific constitutional
right allegedly infringed by the challenged application of force. See id., at 140, 99 S.Ct., at 2692 (“The first inquiry in any § 1983


suit” is “to isolate the precise constitutional violation with which [the defendant] is charged”).9 In most instances, **1871  that
will be either the Fourth Amendment's prohibition against unreasonable seizures of the person, or the Eighth Amendment's ban
on cruel and unusual punishments, which are the two primary sources of constitutional protection against physically abusive
governmental conduct. The validity of the claim must then be judged by reference to the specific constitutional standard which
governs that right, rather than to some generalized “excessive force” standard. See Tennessee v. Garner, supra, 471 U.S., at 7–
22, 105 S.Ct., at 1699–1707 (claim of excessive force to effect arrest analyzed under a Fourth Amendment standard); Whitley
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v. Albers, 475 U.S. 312, 318–326, 106 S.Ct. 1078, 1083–1088, 89 L.Ed.2d 251 (1986) (claim of excessive force to subdue
convicted prisoner analyzed under an Eighth Amendment standard).


Where, as here, the excessive force claim arises in the context of an arrest or investigatory stop of a free citizen, it is most
properly characterized as one invoking the protections of the Fourth Amendment, which guarantees citizens the right “to be
secure in their persons ... against unreasonable ... seizures” of the person. This much is clear from our decision in Tennessee v.
Garner, supra. In Garner, we addressed a claim that the use of deadly force to apprehend a fleeing suspect who did not appear
to be armed or otherwise dangerous violated the suspect's constitutional rights, notwithstanding the existence of probable cause
to arrest. *395  Though the complaint alleged violations of both the Fourth Amendment and the Due Process Clause, see 471
U.S., at 5, 105 S.Ct., at 1698, we analyzed the constitutionality of the challenged application of force solely by reference to the
Fourth Amendment's prohibition against unreasonable seizures of the person, holding that the “reasonableness” of a particular
seizure depends not only on when it is made, but also on how it is carried out. Id., at 7–8, 105 S.Ct., at 1699–1700. Today we
make explicit what was implicit in Garner 's analysis, and hold that all claims that law enforcement officers have used excessive
force—deadly or not—in the course of an arrest, investigatory stop, or other “seizure” of a free citizen should be analyzed under
the Fourth Amendment and its “reasonableness” standard, rather than under a “substantive due process” approach. Because
the Fourth Amendment provides an explicit textual source of constitutional protection against this sort of physically intrusive
governmental conduct, that Amendment, not the more generalized notion of “substantive due process,” must be the guide for


analyzing these claims.10


*396   Determining whether the force used to effect a particular seizure is “reasonable” under the Fourth Amendment requires
a careful balancing of “ ‘the nature and quality of the intrusion on the individual's Fourth Amendment interests' ” against the
countervailing governmental interests at stake. Id., at 8, 105 S.Ct., at 1699, quoting United States v. Place, 462 U.S. 696, 703,
103 S.Ct. 2637, 2642, 77 L.Ed.2d 110 (1983). Our Fourth Amendment jurisprudence **1872  has long recognized that the
right to make an arrest or investigatory stop necessarily carries with it the right to use some degree of physical coercion or
threat thereof to effect it. See Terry v. Ohio, 392 U.S., at 22–27, 88 S.Ct., at 1880–1883. Because “[t]he test of reasonableness
under the Fourth Amendment is not capable of precise definition or mechanical application,” Bell v. Wolfish, 441 U.S. 520,
559, 99 S.Ct. 1861, 1884, 60 L.Ed.2d 447 (1979), however, its proper application requires careful attention to the facts and
circumstances of each particular case, including the severity of the crime at issue, whether the suspect poses an immediate
threat to the safety of the officers or others, and whether he is actively resisting arrest or attempting to evade arrest by flight.
See Tennessee v. Garner, 471 U.S., at 8–9, 105 S.Ct., at 1699–1700 (the question is “whether the totality of the circumstances
justifie[s] a particular sort of ... seizure”).


 The “reasonableness” of a particular use of force must be judged from the perspective of a reasonable officer on the scene,
rather than with the 20/20 vision of hindsight. See Terry v. Ohio, supra, 392 U.S., at 20–22, 88 S.Ct., at 1879–1881. The Fourth
Amendment is not violated by an arrest based on probable cause, even though the wrong person is arrested, Hill v. California,
401 U.S. 797, 91 S.Ct. 1106, 28 L.Ed.2d 484 (1971), nor by the mistaken execution of a valid search warrant on the wrong
premises, Maryland v. Garrison, 480 U.S. 79, 107 S.Ct. 1013, 94 L.Ed.2d 72 (1987). With respect to a claim of excessive force,
the same standard of reasonableness at the moment applies: “Not every push or shove, even if it may later seem unnecessary
in the peace of a judge's chambers,” Johnson v. Glick, 481 F.2d, at 1033, violates the Fourth Amendment. The calculus of
reasonableness must embody *397  allowance for the fact that police officers are often forced to make split-second judgments
—in circumstances that are tense, uncertain, and rapidly evolving—about the amount of force that is necessary in a particular
situation.


 As in other Fourth Amendment contexts, however, the “reasonableness” inquiry in an excessive force case is an objective one:
the question is whether the officers' actions are “objectively reasonable” in light of the facts and circumstances confronting
them, without regard to their underlying intent or motivation. See Scott v. United States, 436 U.S. 128, 137–139, 98 S.Ct.
1717, 1723–1724, 56 L.Ed.2d 168 (1978); see also Terry v. Ohio, supra, 392 U.S., at 21, 88 S.Ct., at 1879 (in analyzing the
reasonableness of a particular search or seizure, “it is imperative that the facts be judged against an objective standard”). An
officer's evil intentions will not make a Fourth Amendment violation out of an objectively reasonable use of force; nor will an
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officer's good intentions make an objectively unreasonable use of force constitutional. See Scott v. United States, supra, 436
U.S., at 138, 98 S.Ct., at 1723, citing United States v. Robinson, 414 U.S. 218, 94 S.Ct. 467, 38 L.Ed.2d 427 (1973).


Because petitioner's excessive force claim is one arising under the Fourth Amendment, the Court of Appeals erred in analyzing it
under the four-part Johnson v. Glick test. That test, which requires consideration of whether the individual officers acted in “good
faith” or “maliciously and sadistically for the very purpose of causing harm,” is incompatible with a proper Fourth Amendment
analysis. We do not agree with the Court of Appeals' suggestion, see 827 F.2d, at 948, that the “malicious and sadistic”
inquiry is merely another way of describing conduct that is objectively unreasonable under the circumstances. Whatever the
empirical correlations between “malicious and sadistic” behavior and objective unreasonableness may be, the fact remains that
the “malicious and sadistic” factor puts in issue the subjective motivations of the individual officers, which our prior cases
make clear has no bearing on whether a particular seizure is “unreasonable” under the Fourth **1873  Amendment. Nor do
we agree with the *398  Court of Appeals' conclusion, see id., at 948, n. 3, that because the subjective motivations of the
individual officers are of central importance in deciding whether force used against a convicted prisoner violates the Eighth


Amendment, see Whitley v. Albers, 475 U.S., at 320–321, 106 S.Ct., at 1084–1085,11 it cannot be reversible error to inquire into
them in deciding whether force used against a suspect or arrestee violates the Fourth Amendment. Differing standards under
the Fourth and Eighth Amendments are hardly surprising: the terms “cruel” and “punishments” clearly suggest some inquiry
into subjective state of mind, whereas the term “unreasonable” does not. Moreover, the less protective Eighth Amendment
standard applies “only after the State has complied with the constitutional guarantees traditionally associated with criminal
prosecutions.” *399  Ingraham v. Wright, 430 U.S. 651, 671, n. 40, 97 S.Ct. 1401, 1412, n. 40, 51 L.Ed.2d 711 (1977). The
Fourth Amendment inquiry is one of “objective reasonableness” under the circumstances, and subjective concepts like “malice”


and “sadism” have no proper place in that inquiry.12


Because the Court of Appeals reviewed the District Court's ruling on the motion for directed verdict under an erroneous view
of the governing substantive law, its judgment must be vacated and the case remanded to that court for reconsideration of that
issue under the proper Fourth Amendment standard.


It is so ordered.


Justice BLACKMUN, with whom Justice BRENNAN and Justice MARSHALL join, concurring in part and concurring in the
judgment.
I join the Court's opinion insofar as it rules that the Fourth Amendment is the primary tool for analyzing claims of excessive
force in the prearrest context, and I concur in the judgment remanding the case to the Court of Appeals for reconsideration of
the evidence under a reasonableness standard. In light of respondents' concession, **1874  however, that the pleadings in this
case properly may be construed as raising a Fourth Amendment claim, see Brief for Respondents 3, I see no reason for the
Court to find it necessary further to reach out to decide that prearrest excessive force claims are to be analyzed under the Fourth
Amendment rather than under a *400  substantive due process standard. I also see no basis for the Court's suggestion, ante, at
1871, that our decision in Tennessee v. Garner, 471 U.S. 1, 105 S.Ct. 1694, 85 L.Ed.2d 1 (1985), implicitly so held. Nowhere
in Garner is a substantive due process standard for evaluating the use of excessive force in a particular case discussed; there is
no suggestion that such a standard was offered as an alternative and rejected.


In this case, petitioner apparently decided that it was in his best interest to disavow the continued applicability of substantive due
process analysis as an alternative basis for recovery in prearrest excessive force cases. See Brief for Petitioner 20. His choice
was certainly wise as a matter of litigation strategy in his own case, but does not (indeed, cannot be expected to) serve other
potential plaintiffs equally well. It is for that reason that the Court would have done better to leave that question for another
day. I expect that the use of force that is not demonstrably unreasonable under the Fourth Amendment only rarely will raise
substantive due process concerns. But until I am faced with a case in which that question is squarely raised, and its merits are
subjected to adversary presentation, I do not join in foreclosing the use of substantive due process analysis in prearrest cases.
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All Citations


490 U.S. 386, 109 S.Ct. 1865, 104 L.Ed.2d 443, 57 USLW 4513


Footnotes
* The syllabus constitutes no part of the opinion of the Court but has been prepared by the Reporter of Decisions for the convenience


of the reader. See United States v. Detroit Lumber Co., 200 U.S. 321, 337, 26 S.Ct. 282, 287, 50 L.Ed. 499.
1 Also named as a defendant was the city of Charlotte, which employed the individual respondents. The District Court granted a directed


verdict for the city, and petitioner did not challenge that ruling before the Court of Appeals. Accordingly, the city is not a party to
the proceedings before this Court.


2 Petitioner also asserted pendent state-law claims of assault, false imprisonment, and intentional infliction of emotional distress. Those
claims have been dismissed from the case and are not before this Court.


3 The majority did note that because Graham was not an incarcerated prisoner, “his complaint of excessive force did not, therefore,
arise under the eighth amendment.” 827 F.2d, at 948, n. 3. However, it made no further effort to identify the constitutional basis
for his claim.


4 Petitioner's argument was based primarily on Kidd v. O'Neil, 774 F.2d 1252 (CA4 1985), which read this Court's decision in
Tennessee v. Garner, 471 U.S. 1, 105 S.Ct. 1694, 85 L.Ed.2d 1 (1985), as mandating application of a Fourth Amendment “objective
reasonableness” standard to claims of excessive force during arrest. See 774 F.2d, at 1254–1257. The reasoning of Kidd was
subsequently rejected by the en banc Fourth Circuit in Justice v. Dennis, 834 F.2d 380, 383 (1987), cert. pending, No. 87–1422.


5 The majority noted that in Whitley v. Albers, 475 U.S. 312, 106 S.Ct. 1078, 89 L.Ed.2d 251 (1986), we held that the question whether
physical force used against convicted prisoners in the course of quelling a prison riot violates the Eighth Amendment “ultimately
turns on ‘whether force was applied in a good faith effort to maintain or restore discipline or maliciously and sadistically for the
very purpose of causing harm.’ ” 827 F.2d, at 948, n. 3, quoting Whitley v. Albers, supra, 475 U.S., at 320–321, 106 S.Ct., at 1085.
Though the Court of Appeals acknowledged that petitioner was not a convicted prisoner, it thought it “unreasonable ... to suggest that
a conceptual factor could be central to one type of excessive force claim but reversible error when merely considered by the court
in another context.” 827 F.2d, at 948, n. 3.


6 Judge Friendly did not apply the Eighth Amendment's Cruel and Unusual Punishments Clause to the detainee's claim for two reasons.
First, he thought that the Eighth Amendment's protections did not attach until after conviction and sentence. 481 F.2d, at 1032. This
view was confirmed by Ingraham v. Wright, 430 U.S. 651, 671, n. 40, 97 S.Ct. 1401, 1412, n. 40, 51 L.Ed.2d 711 (1977) (“Eighth
Amendment scrutiny is appropriate only after the State has complied with the constitutional guarantees traditionally associated with
criminal prosecutions”). Second, he expressed doubt whether a “spontaneous attack” by a prison guard, done without the authorization
of prison officials, fell within the traditional Eighth Amendment definition of “punishments.” 481 F.2d, at 1032. Although Judge
Friendly gave no reason for not analyzing the detainee's claim under the Fourth Amendment's prohibition against “unreasonable ...
seizures” of the person, his refusal to do so was apparently based on a belief that the protections of the Fourth Amendment did
not extend to pretrial detainees. See id., at 1033 (noting that “most of the courts faced with challenges to the conditions of pretrial
detention have primarily based their analysis directly on the due process clause”). See n. 10, infra.


7 See Freyermuth, Rethinking Excessive Force, 1987 Duke L.J. 692, 694–696, and nn. 16–23 (1987) (collecting cases).
8 See Justice v. Dennis, supra, at 382 (“There are ... certain basic principles in section 1983 jurisprudence as it relates to claims of


excessive force that are beyond question[,] [w]hether the factual circumstances involve an arrestee, a pretrial detainee or a prisoner”).
9 The same analysis applies to excessive force claims brought against federal law enforcement and correctional officials under Bivens


v. Six Unknown Fed. Narcotics Agents, 403 U.S. 388, 91 S.Ct. 1999, 29 L.Ed.2d 619 (1971).
10 A “seizure” triggering the Fourth Amendment's protections occurs only when government actors have, “by means of physical force


or show of authority, ... in some way restrained the liberty of a citizen,” Terry v. Ohio, 392 U.S. 1, 19, n. 16, 88 S.Ct. 1868, 1879, n.
16, 20 L.Ed.2d 889 (1968); see Brower v. County of Inyo, 489 U.S. 593, 596, 109 S.Ct. 1378, 1381, 103 L.Ed.2d 628 (1989).
Our cases have not resolved the question whether the Fourth Amendment continues to provide individuals with protection against the
deliberate use of excessive physical force beyond the point at which arrest ends and pretrial detention begins, and we do not attempt
to answer that question today. It is clear, however, that the Due Process Clause protects a pretrial detainee from the use of excessive
force that amounts to punishment. See Bell v. Wolfish, 441 U.S. 520, 535–539, 99 S.Ct. 1861, 1871–1874, 60 L.Ed.2d 447 (1979).
After conviction, the Eighth Amendment “serves as the primary source of substantive protection ... in cases ... where the deliberate
use of force is challenged as excessive and unjustified.” Whitley v. Albers, 475 U.S., at 327, 106 S.Ct., at 1088. Any protection that
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“substantive due process” affords convicted prisoners against excessive force is, we have held, at best redundant of that provided
by the Eighth Amendment. Ibid.


11 In Whitley, we addressed a § 1983 claim brought by a convicted prisoner, who claimed that prison officials had violated his Eighth
Amendment rights by shooting him in the knee during a prison riot. We began our Eighth Amendment analysis by reiterating the long-
established maxim that an Eighth Amendment violation requires proof of the “ ‘ “unnecessary and wanton infliction of pain.” ’ ” 475
U.S., at 319, 106 S.Ct., at 1084, quoting Ingraham v. Wright, 430 U.S., at 670, 97 S.Ct., at 1412, in turn quoting Estelle v. Gamble,
429 U.S. 97, 103, 97 S.Ct. 285, 290, 50 L.Ed.2d 251 (1976). We went on to say that when prison officials use physical force against
an inmate “to restore order in the face of a prison disturbance, ... the question whether the measure taken inflicted unnecessary and
wanton pain ... ultimately turns on ‘whether the force was applied in a good faith effort to maintain or restore discipline or maliciously
and sadistically for the very purpose of causing harm.’ ” 475 U.S., at 320–321, 106 S.Ct., at 1084–1085 (emphasis added), quoting
Johnson v. Glick, 481 F.2d, at 1033. We also suggested that the other prongs of the Johnson v. Glick test might be useful in analyzing
excessive force claims brought under the Eighth Amendment. 475 U.S., at 321, 106 S.Ct., at 1085. But we made clear that this was so
not because Judge Friendly's four-part test is some talismanic formula generally applicable to all excessive force claims, but because
its four factors help to focus the central inquiry in the Eighth Amendment context, which is whether the particular use of force amounts
to the “unnecessary and wanton infliction of pain.” See id., at 320–321, 106 S.Ct., at 1084–1085. Our endorsement of the Johnson
v. Glick test in Whitley thus had no implications beyond the Eighth Amendment context.


12 Of course, in assessing the credibility of an officer's account of the circumstances that prompted the use of force, a factfinder may
consider, along with other factors, evidence that the officer may have harbored ill-will toward the citizen. See Scott v. United States,
436 U.S. 128, 139, n. 13, 98 S.Ct. 1717, 1724, n. 13, 56 L.Ed.2d 168 (1978). Similarly, the officer's objective “good faith”—that
is, whether he could reasonably have believed that the force used did not violate the Fourth Amendment—may be relevant to the
availability of the qualified immunity defense to monetary liability under § 1983. See Anderson v. Creighton, 483 U.S. 635, 107 S.Ct.
3034, 97 L.Ed.2d 523 (1987). Since no claim of qualified immunity has been raised in this case, however, we express no view on its
proper application in excessive force cases that arise under the Fourth Amendment.


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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Relevant Excerpts from Graham v. Conner (1989) 109 S.Ct. 1865 


 


This case requires us to decide what constitutional standard governs a free citizen's claim that 


law enforcement officials used excessive force in the course of making an arrest, investigatory 


stop, or other “seizure” of his person. We hold that such claims are properly analyzed under 


the Fourth Amendment's “objective reasonableness” standard, rather than under a 


substantive due process standard. (at 1867-68) 


 


Today we make explicit what was implicit in Garner 's analysis, and hold that all claims that 


law enforcement officers have used excessive force—deadly or not—in the course of an 


arrest, investigatory stop, or other “seizure” of a free citizen should be analyzed under the 


Fourth Amendment and its “reasonableness” standard, rather than under a “substantive due 


process” approach. Because the Fourth Amendment provides an explicit textual source of 


constitutional protection against this sort of physically intrusive governmental conduct, that 


Amendment, not the more generalized notion of “substantive due process,” must be the guide for 


analyzing these claims. (at 1871) 


 


Determining whether the force used to effect a particular seizure is “reasonable” under the 


Fourth Amendment requires a careful balancing of “ ‘the nature and quality of the 


intrusion on the individual's Fourth Amendment interests' ” against the countervailing 


governmental interests at stake. Id., at 8, 105 S.Ct., at 1699, quoting United States v. Place, 


462 U.S. 696, 703, 103 S.Ct. 2637, 2642, 77 L.Ed.2d 110 (1983). Our Fourth Amendment 


jurisprudence has long recognized that the right to make an arrest or investigatory stop 


necessarily carries with it the right to use some degree of physical coercion or threat thereof to 


effect it. See Terry v. Ohio, 392 U.S., at 22–27, 88 S.Ct., at 1880–1883. Because “[t]he test of 


reasonableness under the Fourth Amendment is not capable of precise definition or 


mechanical application,” Bell v. Wolfish, 441 U.S. 520, 559, 99 S.Ct. 1861, 1884, 60 L.Ed.2d 


447 (1979), however, its proper application requires careful attention to the facts and 


circumstances of each particular case, including the severity of the crime at issue, whether 


the suspect poses an immediate threat to the safety of the officers or others, and whether he 


is actively resisting arrest or attempting to evade arrest by flight. See Tennessee v. Garner, 


471 U.S., at 8–9, 105 S.Ct., at 1699–1700 (the question is “whether the totality of the 


circumstances justifie[s] a particular sort of ... seizure”). 


 


The “reasonableness” of a particular use of force must be judged from the perspective of a 


reasonable officer on the scene, rather than with the 20/20 vision of hindsight. See Terry v. 


Ohio, supra, 392 U.S., at 20–22, 88 S.Ct., at 1879–1881. The Fourth Amendment is not violated 


by an arrest based on probable cause, even though the wrong person is arrested, Hill v. 


California, 401 U.S. 797, 91 S.Ct. 1106, 28 L.Ed.2d 484 (1971), nor by the mistaken execution 


of a valid search warrant on the wrong premises, Maryland v. Garrison, 480 U.S. 79, 107 S.Ct. 


1013, 94 L.Ed.2d 72 (1987). With respect to a claim of excessive force, the same standard of 


reasonableness at the moment applies: “Not every push or shove, even if it may later seem 


unnecessary in the peace of a judge's chambers,” Johnson v. Glick, 481 F.2d, at 1033, 


violates the Fourth Amendment. The calculus of reasonableness must embody allowance 


for the fact that police officers are often forced to make split-second judgments—in 







circumstances that are tense, uncertain, and rapidly evolving—about the amount of force 


that is necessary in a particular situation. 


 


As in other Fourth Amendment contexts, however, the “reasonableness” inquiry in an 


excessive force case is an objective one: the question is whether the officers' actions are 


“objectively reasonable” in light of the facts and circumstances confronting them, without 


regard to their underlying intent or motivation. See Scott v. United States, 436 U.S. 128, 


137–139, 98 S.Ct. 1717, 1723–1724, 56 L.Ed.2d 168 (1978); see also Terry v. Ohio, supra, 392 


U.S., at 21, 88 S.Ct., at 1879 (in analyzing the reasonableness of a particular search or seizure, 


“it is imperative that the facts be judged against an objective standard”). An officer's evil 


intentions will not make a Fourth Amendment violation out of an objectively reasonable use of 


force; nor will an officer's good intentions make an objectively unreasonable use of force 


constitutional. See Scott v. United States, supra, 436 U.S., at 138, 98 S.Ct., at 1723, citing United 


States v. Robinson, 414 U.S. 218, 94 S.Ct. 467, 38 L.Ed.2d 427 (1973). (at 1871-72) 
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Synopsis
Background: Having sustained serious injuries during her escape from armed robbers' getaway vehicle, hostage sued city and
its police department, as well as police captain and officer, asserting causes of action for assault and battery, intentional infliction
of emotional distress, and general negligence. The Superior Court, San Joaquin County, No. STK-CV-UNPI-2016-0003703,
Barbara Kronlund, J., entered summary judgment for city, police department, captain, and officer, and hostage appealed.


Holdings: The Court of Appeal, Hoch, J., held that:


out-of-court statements contained in police report were admissible for truth of the matters stated therein because they fell within
the adoptive admission exception to hearsay rule;


officers' use of deadly force, in shooting at armed robbers' getaway vehicle, containing hostage, thereby causing hostage to
jump out of the vehicle and sustain injuries, was reasonable as matter of law; and


hostage did not establish vicarious liability claim against city, given that officers' use of deadly force, in shooting at armed
robbers' getaway vehicle, was reasonable.


Affirmed.


**746  APPEAL from a judgment of the Superior Court of San Joaquin County, Barbara A. Kronlund, Judge. Affirmed. (Super.
Ct. No. STK-CV-UNPI-2016-0003703)


Attorneys and Law Firms


Piering Law Firm, Robert A. Piering, John D. Beals; and Leslie M. Mitchell, Sacramento, for Plaintiff and Appellant.


Angelo, Kilday & Kilduff and John A. Whitesides, Sacramento, for Defendants and Respondents.


Opinion


HOCH, J.


*913  Stephanie Koussaya was taken hostage, along with two other women, by three armed bank robbers, Alex Martinez, Jaime
Ramos, and Gilbert Renteria, Jr. Used as human shields in order to facilitate the robbers’ escape from the bank, the hostages were
forced into a Ford Explorer belonging to one of the hostages, Kelly Huber. A high-speed chase with law enforcement followed.
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For Huber, the chase ended abruptly when she was pushed out of the vehicle after Ramos shot her in the leg, apparently by
mistake. For Koussaya and the other hostage, Misty Holt-Singh, the pursuit lasted for more than an hour, reaching speeds of over
100 miles per hour, and included exchanges of gunfire between Martinez, who was firing an AK-47 assault rifle out of the back
of the Explorer, and two Stockton Police Department (SPD) officers, Captain Douglas Anderson and Officer Edward Webb. The
details of the chase will be set forth more fully later in this opinion. For present purposes, we note Koussaya ultimately decided
her best chance at surviving the ordeal was to open one of the rear side doors and throw herself from the moving vehicle. As
Koussaya explained, having already heard multiple rounds hit the Explorer during the pursuit, she believed that if she did not
jump from the vehicle she would be killed by the special weapons and tactics (SWAT) team when the chase inevitably came
to *914  an end. Minutes after Koussaya's escape, the chase did come to an end, at which point police officers fired several
hundred rounds into the Explorer, killing two of the robbers and the remaining hostage.


Having sustained serious injuries during her escape from the Explorer, Koussaya sued the City of Stockton and its police
department (collectively, the City), as well as Captain Anderson and Officer Webb (officer defendants), asserting causes of


action for assault and battery, intentional infliction of emotional distress (IIED), and  **747  general negligence.1 The City
and officer defendants filed separate motions for summary judgment. The trial court granted the motions and entered judgment
in favor of defendants. Koussaya appeals.


We affirm. As we explain, although the trial court abused its discretion in ruling on an evidentiary matter and also misapplied


the Government Claims Act (Gov. Code, § 810 et seq.)2 to improperly limit the scope of Koussaya's claims, taking into account
the improperly excluded evidence and properly viewing the factual basis of her claims against the officer defendants and the
City, we conclude each defendant was entitled to judgment as a matter of law.


BACKGROUND


In accordance with the standard of review, we recite the facts in a light favorable to Koussaya as the losing party. (See Saelzler
v. Advanced Group 400 (2001) 25 Cal.4th 763, 768, 107 Cal.Rptr.2d 617, 23 P.3d 1143.)


Bank Robbery and Initial Pursuit


In July 2014, Koussaya worked as a bank teller at a Bank of the West location in Stockton. The bank was situated between
three major roads that came together to form a triangle, Hammer Lane, Thornton Road, and Lower Sacramento Road. On July
16, three armed men, Martinez, Ramos, and Renteria, robbed the bank. Another bank employee activated a silent alarm upon
their arrival.


Officer Darren Sandoval was on patrol not far from the bank when he heard dispatch notify another nearby officer, Officer
Denise Egan, about the robbery in progress. Sandoval self-deployed to the bank, activating his patrol car's emergency lights
and siren until he was about a quarter-mile from the *915  bank, at which point he turned off the siren but kept the emergency
lights activated. Sandoval was the second officer to arrive at the bank. As he approached, he heard Officer Egan notify dispatch
there were three suspects inside the bank. Sandoval pulled into the bank parking lot from Lower Sacramento Road and parked
his patrol car in front of the bank. He correctly assumed Egan was located on the Thornton Road side of the bank and intended
to assist in setting up a perimeter.


At least three additional SPD officers also responded to the bank. Two joined Officer Egan blocking the exit onto Thornton
Road. One of these officers, Officer Anisko, traveled to the bank with emergency lights and siren, but deactivated the siren when
he approached the bank. Egan activated only her emergency lights and positioned her patrol car to block the main exit onto
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Thornton Road. The third, Officer Zavala, joined Officer Sandoval on the Lower Sacramento Road side of the bank, blocking
that exit. No one blocked the drive-through ATM exit.


As Officer Sandoval got out of his patrol car and positioned himself next to his driver's side front tire in front of the bank,
he noticed an elderly man walking through the parking lot and warned him away from the bank. Sandoval then saw the three
robbers exiting the bank with a hostage, Huber. One of the robbers held Huber by the arm from behind and held a handgun
to her chin; the other two followed in a **748  triangle formation. Sandoval pointed his service pistol at the lead robber and
issued several commands for the robbers to stop, put their weapons down, and get down on the ground. After some momentary
hesitation, the robbers retreated back into the bank with Huber.


Officer Sandoval holstered his handgun and ran to the trunk of his patrol car to retrieve a rifle while updating dispatch about
the situation. As he started to position himself with the rifle behind a tree near his vehicle, the robbers again emerged from the
bank, this time with three hostages, Huber, Koussaya, and Holt-Singh. Abandoning his position behind the tree and again taking
aim at the lead robber with his service pistol, Sandoval issued several more commands for the robbers to stop and threatened
to “blow their heads off.” These commands were ignored. The robbers moved slowly towards Sandoval with the hostages and
ultimately moved past him, making their way to Huber's Ford Explorer.


Inside the Explorer, Huber got behind the wheel and was ordered to drive. She did so, exiting the parking lot via the drive-
through ATM lane and turning north onto Thornton Road. Officer Sandoval ran to his patrol car and followed in pursuit, as
did other police units. Less than a minute into the pursuit, one of the robbers, Ramos, shot Huber in the leg, apparently by
mistake. The Explorer then slowed and Huber was pushed out of the vehicle. Ramos's cohort, Renteria, got behind the wheel
and the chase continued.


*916  Officer Sandoval was directly behind the Explorer as they approached Davis Road less than a mile from the bank. The
Explorer's back window shattered in front of him as the third robber, Martinez, fired a barrage of bullets from an AK-47 assault
rifle out of the back of the SUV. Multiple rounds hit Sandoval's front tires and grille, disabling his steering and ending his
participation in the pursuit.


Overview of the Remainder of the Pursuit


The pursuit would continue for more than an hour, reaching speeds of over 100 miles per hour, traversing about 60 miles back
and forth between Stockton and Lodi, and involving over 30 police cars. After Officer Sandoval's vehicle was disabled, other
police cars took its place as the lead pursuer. One by one, these vehicles were either disabled by additional rounds fired out of
the back of the Explorer or fell back to avoid taking further gunfire.


SPD commanders monitored the pursuit through radio traffic and were able to view segments of the pursuit through the City's
traffic camera system. Their main objective was to get the SWAT team to the front of the pursuit to find a tactical means of
disabling the Explorer. The number of police vehicles involved in the pursuit made this difficult. So did SPD's lack of air
support. Eventually, however, a San Joaquin County Sheriff's Department aircraft arrived to provide air support for the pursuing
officers on the ground.


Lieutenant Ivan Rose was given tactical command of the pursuit. However, this information was not clearly communicated to
the officers engaged in the pursuit, including Rose apparently, who testified in his deposition that Lieutenant Ridenour was in
command of the pursuit. Other officers also had different understandings with respect to who was in charge. For example, one of
the SWAT sergeants believed Lieutenant Pickens was in command. At one point during the pursuit, Ridenour and Pickens gave
conflicting orders with respect to whether or not to put down a spike strip to attempt to disable the Explorer. The spike strip was
not deployed. At another point, Ridenour ordered **749  officers not to shoot at or ram the Explorer. However, Rose understood







Koussaya v. City of Stockton, 54 Cal.App.5th 909 (2020)
268 Cal.Rptr.3d 741, 20 Cal. Daily Op. Serv. 9910, 2020 Daily Journal D.A.R. 10,321


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 4


this order to not apply to the SWAT team and thereafter unsuccessfully tried to ram the Explorer with the SWAT team's armored
vehicle. Another SWAT sergeant testified: “I don't believe there was one specific person that had tactical control of this.”


At different times during the pursuit, two SPD officers, Captain Anderson and Officer Webb, fired at Martinez in the back of
the Explorer. We recount the details of these officers’ participation in the pursuit immediately below.


*917  Captain Anderson's Participation in the Pursuit


Captain Anderson was at SPD headquarters when he was informed about the bank robbery and ongoing police pursuit. He was
tasked with assisting in the investigation at the bank and left in an unmarked police car to do so. Anderson took Highway 99
north towards Hammer Lane on his way to the bank, but heard over the radio that the pursuit was further north on Highway
99 and heading south. Rather than go to the bank, Anderson decided to continue past Hammer Lane and exit the freeway at
Morada Lane in case the robbers decided to use that exit as an “escape route.”


Captain Anderson parked his car along the southbound onramp and waited for the pursuit to reach him. From this location, he
had a clear view of the offramp the Explorer would take if it exited the freeway. As Anderson suspected, the Explorer took the
exit. According to Anderson's deposition testimony, it appeared as though the Explorer stopped on the offramp. He also saw
Martinez lean his body out of the back of the SUV, “brace[ ] himself on the tailgate section and put the AK-47 out towards the --
whatever would be coming around that corner next off the offramp.” Fearing the robbers were attempting to set an ambush for
the pursuing police vehicles, Anderson took aim at Martinez with his service pistol and fired three rounds. In response, Martinez
began “firing indiscriminately” and then started to withdraw back into the SUV as the vehicle continued forward. Anderson
fired two more rounds as Martinez withdrew into the Explorer.


The Explorer then drove around a car that was ahead of it on the offramp, followed by the pursuing officers. Officer Zavala was
the lead pursuer at this point in the pursuit. His patrol car was struck by three rounds fired by Martinez. Like Captain Anderson,
Zavala also testified during his deposition that the Explorer stopped on the offramp. However, as Zavala acknowledged during
his deposition testimony, surveillance video capturing the shooting did not depict the Explorer stopping on the offramp.


At the time Captain Anderson fired at Martinez in the back of the Explorer, he was aware of a general order issued by the SPD


regarding situations in which officers are prohibited from firing at moving or fleeing vehicles.3 He did not believe that general
order applied to this situation, however, because he was firing at Martinez, rather than the Explorer itself, in an attempt to stop
Martinez from firing at the pursuing officers. Anderson was also aware of Lieutenant Ridenour's specific order, broadcast over
the police radio, not to shoot at the Explorer, but believed that was “just a heads-up” to “keep in *918  mind there's hostages
in there.” Anderson believed the circumstances demanded the action **750  he took in shooting at Martinez regardless of the
presence of hostages in the vehicle.


Officer Webb's Participation in the Pursuit


Officer Webb was involved in K-9 training at the San Joaquin County Fairgrounds when the bank robbery occurred. Webb self-
deployed to the pursuit and monitored its location over the radio. By the time he caught up to the pursuit, it had been going
for about 30 minutes.


The Explorer was heading north on Interstate 5 (I-5) near the Highway 12 exit in Lodi when Officer Webb first saw the fleeing
vehicle. Webb was located at that exit waiting to see where the robbers went from there. When the Explorer exited the freeway
and then got back onto I-5 heading south, Webb managed to pull in behind it as the lead pursuer.
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Officer Webb followed the Explorer south on I-5 back to Stockton and was twice told by air support: “Back off, you're getting
too close.” Webb briefly lost sight of the Explorer as it took the exit at Benjamin Holt Drive; his patrol vehicle began taking
gunfire on the exit ramp as he followed in pursuit. Webb believed the robbers had set an ambush for him there. He quickly
pulled his car to the right and stopped, got out of the car, and pulled out his service pistol. Using the driver's side door to take
aim, Webb fired two rounds at Martinez from a distance of about 150 feet. The Explorer then continued forward and made a
left turn onto Benjamin Holt Drive. Webb got back into his car and followed but was no longer the lead pursuer.


At the time Officer Webb fired, he was unaware of the general order noted above and did not hear Lieutenant Ridenour's specific
order not to shoot at the Explorer. However, he believed he was justified in firing at Martinez because he was taking fire on
the off ramp and returning fire in self-defense.


Koussaya's Escape From the Explorer


When Koussaya became aware of the SWAT team's participation in the pursuit, she decided her best chance of survival was
to throw herself out of the moving Explorer. She did so on Portola Avenue, about two miles from where Officer Webb fired at
the Explorer. As Koussaya explained during her deposition, having heard multiple rounds hit the Explorer, she believed that
if she did not jump from the vehicle she would be killed by the SWAT team when the chase inevitably came to an end. The
Explorer was moving at a high rate of speed when Koussaya jumped. She sustained serious injuries as her body was flung
across the roadway “like a rag doll.”


*919  Minutes after Koussaya's escape, the chase did come to an end, at which point police officers fired several hundred


rounds into the Explorer, killing two of the robbers, Martinez and Renteria, and the remaining hostage, Holt-Singh.4


Koussaya's Lawsuit


Koussaya sued the City and officer defendants asserting three causes of action: (1) assault and battery; (2) IIED; and (3) general
negligence. Because the operative complaint delimits the scope of the issues cognizable in this appeal, we describe it in some
detail. (See **751  FPI Development, Inc. v. Nakashima (1991) 231 Cal.App.3d 367, 381, 282 Cal.Rptr. 508 [“ ‘function of
the pleadings in a motion for summary judgment is to delimit the scope of the issues’ ”].)


After setting forth the facts of the robbery, the police response at the bank, the ensuing pursuit, and Koussaya's escape from the
Explorer, the complaint alleges “the hostage situation would not have arisen if the defendants, and each of them, had followed
their own armed robbery protocols and general orders.” The complaint alleges: “Had the police followed general orders and
proper protocol and remained inconspicuous until the robbers were away from the innocent victims, none of the victims would
have been taken hostage and made to suffer the physical, emotional and permanent harms sustained as alleged more particularly
below.” “Instead,” the complaint continues, “hostages were taken, one hostage was killed by the police, another victim was
shot in her right leg and [Koussaya] was compelled to jump out of a moving car because of the police pursuit and bullets being
shot into the car by the defendants.” The complaint alleges Koussaya's injuries, set forth in greater detail later in the complaint,
“were a direct and foreseeable harm resulting from defendants’ failure to exercise the duty of care owed to [her], by both their
intentional use of deadly and excessive force and in the use of deadly weapons in attempting to pursue the vehicle [she] was
known to be in.”


The complaint additionally alleges the City, “by and through its supervisory employees and agents,” breached “a mandatory duty
of care to properly and adequately hire, train, retrain, supervise, and discipline its police officers ... so as to avoid unreasonable
risk of harm.” The alleged breach occurred when the City and its police officers “failed to take necessary, proper, and/or adequate
measures to prevent the violation of [Koussaya's] rights and *920  violated general orders and standard bank robbery procedures
in their response to the robbery and pursuit of the robbers.” The complaint continues: “The lack of supervisorial training
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demonstrates the existence of a formal or an informal custom, policy or practice of promoting, tolerating, and/or ratifying with
deliberate indifference the continued use of deadly and excessive force against suspects, detainees and in particular, [Koussaya],


by the defendants, and each of them.”5


After reciting various procedural matters pertaining to Koussaya's compliance with the Government Claims Act and describing
a stipulation entered into between the City and Koussaya in the federal bankruptcy court regarding Koussaya's ability to proceed
with this lawsuit notwithstanding the City's 2013 bankruptcy, the complaint lists the three causes of action: “Assault and
Battery,” “Intentional Infliction of Emotional Distress,” and “General Negligence.” Under each cause of action, the complaint
incorporates all of the foregoing paragraphs of the complaint by reference and alleges the defendants’ “above-described conduct
constituted assault and battery” and “intentional infliction of emotional distress,” and their “above-described [conduct] and/or
omissions were negligent and careless in violation [of] both state and federal laws and otherwise breached duties of reasonable
care.”


**752  Summary Judgment Motions


The City and officer defendants filed separate motions for summary judgment. The City argued the claim Koussaya filed with
the City under the Government Claims Act specifically listed only the police response at the bank and officers shooting at the
fleeing Explorer as the basis for her claims of tort liability, and therefore additional conduct alleged in the complaint, such as
“any wrongdoing, other than shooting, related to pursuing the robbers” or “insufficient officer training or supervision in any
regard,” are not properly preserved for adjudication. The City also argued immunity from direct liability for negligent training
or supervision of its officers because Koussaya did not allege any statute or regulation imposing a duty on the City to protect
her from being taken hostage or incurring injury during the high-speed pursuit that followed.


With respect to the City's vicarious liability based on the officers’ response at the bank, the City first argued Officer Sandoval's
attempt to arrest the robbers when they initially emerged from the bank with Huber could not support liability for assault, battery,
or IIED for several reasons: (1) Sandoval *921  had probable cause to arrest the robbers at that point in time and legal authority
to threaten deadly force in an attempt to do so; (2) Sandoval's threatened use of force complied with federal constitutional
standards; (3) Koussaya was not present when the arrest attempt occurred and therefore could not have feared harmful bodily
contact or been offended by the officer's attempt to arrest the robbers and free Huber; (4) Sandoval's arrest attempt did not result
in any contact with Koussaya at all; (5) far from being “ ‘extreme and outrageous,’ ” Sandoval's attempt to arrest the robbers
was laudable; and (6) the arrest attempt was “statutorily-authorized and thus privileged.”


Turning to Koussaya's vicarious negligence claim based on the police response at the bank, the City argued: (1) the responding
officers owed no duty to protect Koussaya from being taken hostage; (2) even if a general duty of reasonable care arose because
their conduct increased the risk of peril to Koussaya, that conduct did not amount to a breach of the standard of care; and (3)
discretionary immunity under section 820.2 applied to shield the officers from liability.


With respect to vicarious liability based on the officers’ conduct during the pursuit, the City again argued Koussaya did not
preserve any pursuit-related claim except as relating to the officers who shot at the Explorer. However, assuming other pursuit-
related conduct could be used to support tort liability, the City argued: (1) the officers who joined in the pursuit owed no duty
to refrain from doing so; (2) the officers’ respective decisions to join in the pursuit were reasonable; and (3) even if certain
officers engaged in unreasonable conduct during the pursuit, “those officers are immune from all pursuit-related liability” under
Vehicle Code section 17004.


Finally, turning to Koussaya's vicarious claims against the City based on Captain Anderson and Officer Webb firing at the
Explorer during the pursuit, the City argued: (1) the trial court should grant the officer defendants’ separate motion for summary
judgment for the reasons argued therein; and (2) in the alternative, section 845.8, subdivision (b)(3) provides “immunity against
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liability for injury caused by a person fleeing, or resisting, arrest” and Koussaya's injuries were caused by the robbers’ resistance
to and flight from the officers who were lawfully attempting to take them into custody following the bank robbery.


As mentioned, the officer defendants filed a separate motion for summary judgment. **753  Relying primarily on Lopez v.
City of Los Angeles (2011) 196 Cal.App.4th 675, 126 Cal.Rptr.3d 706 (Lopez), they argued the following undisputed facts
established the reasonableness of their respective decisions to fire upon Martinez in the back of the Explorer: “At the times
Webb and *922  Anderson shot at Martinez, each officer encountered the same essential situation: persons who the officer
believed had committed multiple violent felonies (armed robbery, kidnapping, carjacking, assault with a deadly weapon, and
attempted murder) were fleeing from arrest, plus Martinez was shooting at that officer (Webb) or visibly preparing to shoot at
other officers (Anderson) in public areas with nearby citizen motorists. Each officer knew that the suspects had already shot
and ejected one hostage (Huber) and had fired multiple times at other officers. Accordingly, deploying deadly force against
Martinez to stop his further attack was both legally authorized and reasonable, despite the risks posed to the hostages seated
nearby.” With respect to the manner of shooting, the officer defendants argued “neither Webb nor Anderson allegedly or actually
aimed at Koussaya, nor fired an excessive number of shots,” and “[e]ach officer ceased firing after the immediate threat posed
by Martinez subsided (albeit only temporarily).”


The officer defendants then addressed a line of authority holding that preshooting conduct may be considered, as part of the
totality of circumstances, in determining the reasonableness of the shooting itself (see, e.g., Hayes v. County of San Diego
(2013) 57 Cal.4th 622, 160 Cal.Rptr.3d 684, 305 P.3d 252 (Hayes); Munoz v. Olin (1979) 24 Cal.3d 629, 156 Cal.Rptr. 727, 596
P.2d 1143 (Olin); Grudt v. City of Los Angeles (1970) 2 Cal.3d 575, 86 Cal.Rptr. 465, 468 P.2d 825 (Grudt)), and argued these
decisions did not support Koussaya's contention that the allegedly unreasonable conduct of the officers who responded to the
bank created the need for Webb and Anderson to later shoot at Martinez, “thus rendering those shootings unreasonable.”


Finally, the officer defendants also argued: (1) Koussaya did not preserve any claim based on their pursuit of the robbers, other
than shooting at Martinez, and even if she did, Anderson never pursued the robbers and Webb lacked a duty to refrain from doing
so; (2) any pursuit-related liability is precluded by both section 820.2 and Vehicle Code section 17004; and (3) section 845.8,
subdivision (b)(3) also provided them with immunity from liability because Koussaya's injuries were caused by the robbers’
violent resistance to and flight from the pursuing officers.


Koussaya's Opposition to the Motions


Koussaya opposed the motions. In response to the City's motion, Koussaya disclaimed any attempt to hold the City directly
liable on a negligent training or supervision theory, but argued all vicarious liability claims based on the entirety of the officers’
conduct, including their response to the bank, pursuit of the robbers, and shooting at the Explorer with hostages in the vehicle,
were adequately preserved for adjudication. With respect to those claims, *923  Koussaya argued disputes of material fact
existed precluding the trial court from granting the City's motion. Taking issue with the City's analysis dividing her claims into
separate distinct actions undertaken by police, i.e., the response to the bank, the pursuit, and the shootings, Koussaya argued the
entirety of the officers’ conduct should be analyzed as “a continuing and escalating series of events that resulted in Koussaya
being forced to throw herself out of a speeding car to avoid being killed by the police.” Relying on the case law noted above,
Koussaya argued disputes of material fact existed with respect to whether or **754  not the City's officers breached their duty to
exercise reasonable care throughout these events, the totality of which included the use of deadly force and resulted in Koussaya
leaping from the moving Explorer and sustaining serious injuries.


As evidence of the officers’ breach of the standard of reasonable care, Koussaya relied on four SPD general orders governing


responding to robbery alarms, engaging in vehicle pursuits, use of firearms, and responding to an active shooter situation.6


Koussaya also relied on certain findings contained in an after-incident report published by the Police Foundation, including that
organization's conclusion that the “lack of planning, along with the number of officers involved, created a level of chaos that
was difficult to manage and overcome,” noting the City's police chief, Eric Jones, “adopted its findings as accurate.”



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2025478060&pubNum=0007047&originatingDoc=I217f9640fc5911ea8795a045e29a2a7b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2025478060&pubNum=0007047&originatingDoc=I217f9640fc5911ea8795a045e29a2a7b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2025478060&pubNum=0004041&originatingDoc=I217f9640fc5911ea8795a045e29a2a7b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2031310844&pubNum=0004645&originatingDoc=I217f9640fc5911ea8795a045e29a2a7b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2031310844&pubNum=0004645&originatingDoc=I217f9640fc5911ea8795a045e29a2a7b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2031310844&pubNum=0004040&originatingDoc=I217f9640fc5911ea8795a045e29a2a7b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1979124685&pubNum=0000661&originatingDoc=I217f9640fc5911ea8795a045e29a2a7b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1979124685&pubNum=0000661&originatingDoc=I217f9640fc5911ea8795a045e29a2a7b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1979124685&pubNum=0000233&originatingDoc=I217f9640fc5911ea8795a045e29a2a7b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1970131200&pubNum=0000661&originatingDoc=I217f9640fc5911ea8795a045e29a2a7b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1970131200&pubNum=0000233&originatingDoc=I217f9640fc5911ea8795a045e29a2a7b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000225&cite=CAVES17004&originatingDoc=I217f9640fc5911ea8795a045e29a2a7b&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





Koussaya v. City of Stockton, 54 Cal.App.5th 909 (2020)
268 Cal.Rptr.3d 741, 20 Cal. Daily Op. Serv. 9910, 2020 Daily Journal D.A.R. 10,321


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 8


Koussaya further relied on a declaration submitted by Roger Clark, a retired lieutenant with the Los Angeles County Sheriff's
Department, who offered an expert opinion that both Captain Anderson and Officer Webb acted unreasonably in firing at
Martinez in the back of the Explorer with hostages in the vehicle. Finally, Koussaya argued a material factual dispute existed
with respect to whether these officers were the only SPD officers who fired at the Explorer while she was in the vehicle, pointing
out that she testified in her deposition to hearing 15 to 20 rounds hit the Explorer and the shots fired by Anderson and Webb
accounted for only seven rounds.


In response to the officer defendants’ motion, Koussaya again argued material factual disputes existed with respect to whether
or not Captain Anderson and Officer Webb acted reasonably in firing at Martinez with hostages in the Explorer, the result of
which was Koussaya leaping from the vehicle and sustaining serious injuries. In addition to the general orders governing vehicle
pursuits and use of firearms, Koussaya relied on Lieutenant Ridenour's specific order not to shoot at the Explorer, arguing
these orders are evidence of the applicable standard of care and the officer defendants breached that standard of care when they
disregarded the orders and fired at *924  Martinez. She also again relied on her expert's declaration opining that Anderson and
Webb acted unreasonably in doing so. Koussaya argued these material factual disputes prevented the trial court from granting
summary judgment with respect to not only her negligence claim, but also her intentional tort claims.


Finally, Koussaya argued the officer defendants were not entitled to “fleeing suspect” immunity under section 845.8, subdivision
(b)(3), because her injuries were not caused by the fleeing robbers, but were rather caused by her jumping from the moving
Explorer in order to avoid being killed by bullets fired by the police.


The Trial Court's Rulings


The trial court granted the summary judgment motions.


After ruling in the City's favor with respect to two preliminary matters, both of which we describe more fully in the discussion
portion of the opinion, the trial court addressed Koussaya's first cause of action for assault and battery, setting forth the elements
of these separate torts and noting that law enforcement may use reasonable force to make an arrest, prevent a **755  suspect's
escape, or overcome resistance. The trial court also explained section 820.2 immunizes an officer from all tort liability for
discretionary decisions, such as the decision to make an arrest, but not ministerial actions, such as using excessive force in
making the arrest. The trial court then followed the City's lead in dividing the officers’ conduct into three categories, “(1) conduct
of officers responding to the bank robbery, (2) conduct during the ensuing pursuit, and (3) conduct of officers who fired on the
vehicle during the pursuit,” and concluded as a matter of law that none of this conduct supported liability for assault or battery.


Turning to Koussaya's negligence claim, the trial court acknowledged that SPD general orders are relevant to the question of
whether an officer's conduct has breached the standard of reasonable care, but concluded as a matter of law that the officers’
conduct in the three categories noted above was either reasonable because the officers had “probable cause to believe the
[robbers] pose[d] a significant danger to the safety of the officer or others,” or the officers “were acting within their discretion
and are thus immune from liability.” Finally, addressing Koussaya's IIED claim, the trial court concluded as a matter of law
that none of the officers “engaged in any ‘outrageous’ conduct, or acted with intent or reckless disregard for the likelihood of
causing emotional distress.”


With respect to the officer defendants’ motion, the trial court reached the same conclusions for the same reasons, but more
specifically addressed the *925  reasonableness of these officers’ conduct during the two shooting incidents. Relying on
Hernandez v. City of Pomona (2009) 46 Cal.4th 501, 94 Cal.Rptr.3d 1, 207 P.3d 506 (Hernandez), Lopez, supra, 196 Cal.App.4th
675, 126 Cal.Rptr.3d 706, and Brown v. Ransweiler (2009) 171 Cal.App.4th 516, 89 Cal.Rptr.3d 801 (Brown), the trial court
explained: “In this case, the undisputed evidence shows that at all times relevant to this case, [officer defendants] had probable
cause to believe the robbers posed an imminent threat to the safety of the hostages, fellow officers, and the public. The robbers
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were armed, had taken hostages, had already shot one hostage, and were shooting at police during a high-speed pursuit through
residential areas. All of the evidence shows [officer defendants] had every reason to believe the robbers would continue to harm
hostages and endanger the public if they failed to take action. As in Brown, Hernandez, and Lopez, under the totality of the
circumstances in this case, [officer defendants’] conduct was reasonable as a matter of law.”


Judgment was thereafter entered in favor of all defendants. This appeal followed.


DISCUSSION


I


Summary Judgment Principles


We begin by summarizing several principles that govern the grant and review of summary judgment motions under section
437c of the Code of Civil Procedure.


“A defendant's motion for summary judgment should be granted if no triable issue exists as to any material fact and the defendant
is entitled to a judgment as a matter of law. [Citation.] The burden of persuasion remains with the party moving for summary
judgment. [Citation.]” (Kahn v. East Side Union High School Dist. (2003) 31 Cal.4th 990, 1002-1003, 4 Cal.Rptr.3d 103, 75
P.3d 30 (Kahn); Code Civ. Proc., § 437c, subd. (c).) Thus, a defendant moving for summary judgment “bears the burden of
persuasion that ‘one or more elements of’ the ‘cause of action’ in question ‘cannot be established,’ or that ‘there **756  is a
complete defense’ thereto. [Citation.]” (Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 850, 107 Cal.Rptr.2d 841, 24
P.3d 493; Code Civ. Proc., § 437c, subd. (o).) Such a defendant also “bears the initial burden of production to make a prima
facie showing that no triable issue of material fact exists. Once the initial burden of production is met, the burden shifts to
[plaintiff] to demonstrate the existence of a triable issue of material fact.” (Laabs v. City of Victorville (2008) 163 Cal.App.4th
1242, 1250, 78 Cal.Rptr.3d 372.)


*926  On appeal from the entry of summary judgment, “[w]e review the record and the determination of the trial court de
novo.” (Kahn, supra, 31 Cal.4th at p. 1003, 4 Cal.Rptr.3d 103, 75 P.3d 30.) “While we must liberally construe plaintiff's showing
and resolve any doubts about the propriety of a summary judgment in plaintiff's favor, plaintiff's evidence remains subject to
careful scrutiny. [Citation.] We can find a triable issue of material fact ‘if, and only if, the evidence would allow a reasonable
trier of fact to find the underlying fact in favor of the party opposing the motion in accordance with the applicable standard
of proof.’ [Citation.]” (King v. United Parcel Service, Inc. (2007) 152 Cal.App.4th 426, 433, 60 Cal.Rptr.3d 359; see Sangster
v. Paetkau (1998) 68 Cal.App.4th 151, 163, 80 Cal.Rptr.2d 66 [“responsive evidence that gives rise to no more than mere
speculation cannot be regarded as substantial, and is insufficient to establish a triable issue of material fact”].)


II


Preliminary Matters


Two preliminary matters must be addressed before we can move onto the propriety of the trial court's grant of summary judgment
for the officer defendants and the City. First, did the trial court abuse its discretion in sustaining the City's hearsay objection
to three conclusions contained in the Police Foundation's after-incident report? And second, did the trial court misapply the
Government Claims Act to improperly limit the scope of Koussaya's claims? We address each in turn and conclude the answer
to both is yes.
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A.


Exclusion of Police Foundation Conclusions


The Police Foundation, at the request of Chief Jones, conducted a review of the SPD response to the bank robbery and the
pursuit that followed. The result of the review was a 60-page report titled “A Heist Gone Bad: A Police Foundation Critical
Incident Review of the Stockton Police Response to the Bank of the West Robbery and Hostage-Taking.” In paragraphs 114
through 116 of Koussaya's separate statement of additional material facts, she relied on three conclusions contained in this report.
Specifically, the report concluded: (1) “the number of officers involved in the pursuit led to confusion and a lack of control”;
(2) “there was an absence of direction from supervisors and no planned response for when the suspect vehicle stopped”; and
(3) “ ‘the lack of planning, along with the number of officers involved[,] created a level of chaos that was difficult to manage
and overcome.’ ” The City *927  objected to these paragraphs of Koussaya's separate statement on hearsay grounds. The trial
court sustained the objections. We conclude this was an abuse of discretion.


With many exceptions, hearsay evidence, i.e., “evidence of a statement that was made other than by a witness while testifying
at the hearing and that is offered to prove the truth of the matter stated,” is inadmissible. (Evid. Code, § 1200.) Two related
exceptions are set **757  forth in Evidence Code sections 1221 and 1222. First, a hearsay statement offered against a party
is not inadmissible “if the statement is one of which the party, with knowledge of the content thereof, has by words or other
conduct manifested his [or her] adoption or his [or her] belief in its truth.” (Evid. Code, § 1221.) Second, a hearsay statement
offered against a party is not inadmissible if “[t]he statement was made by a person authorized by the party to make a statement
or statements for [that party] concerning the subject matter of the statement” and “[t]he evidence is offered either after admission
of evidence sufficient to sustain a finding of such authority or, in the court's discretion as to the order of proof, subject to the
admission of such evidence.” (Evid. Code, § 1222.)


Here, Koussaya does not dispute she relied on three out-of-court statements contained in the Police Foundation report for the
truth of the matters stated therein, but argues the statements fall within the adoptive admission exception. We agree the statements
are admissible, but expand upon her reasoning to address a second potential layer of hearsay. The first layer is comprised of the
statements contained in the Police Foundation report. These statements were offered against a party, i.e., the City, and therefore
applicability of the adoptive admission exception turns on whether or not the City, “with knowledge of the content thereof, has
by words or other conduct manifested [its] adoption or [its] belief in [the statements’] truth.” (Evid. Code, § 1221.) Chief Jones
testified in his deposition that he did so at a press conference. This is the second potential layer of hearsay. However, Chief
Jones's out-of-court statement is not being used to prove the truth of the matter stated, i.e., that he in fact agreed with the Police
Foundation's conclusions, because what is important for the adoptive admission exception is not the truth of the manifestation
of belief, but simply whether such a manifestation was made. It was.


All that remains is to determine whether or not Chief Jones did so on behalf of the City. We have no difficulty concluding the
Chief of Police was authorized to make statements on behalf of the City concerning the conduct of police officers under his


command.7 Accordingly, the City, acting through *928  Chief Jones, adopted the conclusions of the Police Foundation report.
(See, e.g., In re Automobile Antitrust Cases I and II (2016) 1 Cal.App.5th 127, 149, 204 Cal.Rptr.3d 330 [“ ‘textbook example’
of an adoptive admission” where an officer of defendant corporation, acting on behalf of corporation, manifested his belief in
the accuracy of certain out-of-court statements, and presumably would have corrected any perceived errors in the statements].)


The trial court abused its discretion in sustaining the City's hearsay objection to paragraphs 114 through 116 of Koussaya's
separate statement of additional material facts. However, for reasons we explain later in this opinion, even taking these
paragraphs into account, the City was still entitled to judgment as a matter of law. The evidentiary error was therefore harmless.
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B.


Application of the Government Claims Act


Koussaya also claims the trial court misapplied the Government Claims Act to improperly **758  limit the scope of her claims.
We agree.


“[S]ection 945.4 provides that ‘no suit for money or damages may be brought against a public entity on a cause of action for
which a claim is required to be presented in accordance with ... Section 910 ... until a written claim therefor has been presented
to the public entity and has been acted upon by the board, or has been deemed to have been rejected by the board ....’ Section
910, in turn, requires that the claim state the ‘date, place, and other circumstances of the occurrence or transaction which gave
rise to the claim asserted’ and provide ‘[a] general description of the ... injury, damage or loss incurred so far as it may be known
at the time of presentation of the claim.’ ” (Stockett v. Association of Cal. Water Agencies Joint Powers Ins. Authority (2004)
34 Cal.4th 441, 445, 20 Cal.Rptr.3d 176, 99 P.3d 500, fns. omitted (Stockett).)


“The purpose of these statutes is ‘to provide the public entity sufficient information to enable it to adequately investigate claims
and to settle them, if appropriate, without the expense of litigation.’ [Citation.] Consequently, a claim need not contain the detail
and specificity required of a pleading, but need only ‘fairly describe what [the] entity is alleged to have done.’ [Citations.] As
the purpose of the claim is to give the government entity notice sufficient for it to investigate and evaluate the claim, not to
eliminate meritorious actions [citation], the claims statute ‘should not be applied to snare the unwary where its purpose has been
satisfied’ [citation].” (Stockett, supra, 34 Cal.4th at p. 446, 20 Cal.Rptr.3d 176, 99 P.3d 500.)


*929  In order to comply with these provisions, the claim need not specify each act or omission later set forth in the complaint.
“A complaint's fuller exposition of the factual basis beyond that given in the claim is not fatal, so long as the complaint is
not based on an ‘entirely different set of facts.’ [Citation.] Only where there has been a ‘complete shift in allegations, usually
involving an effort to premise civil liability on acts or omissions committed at different times or by different persons than those
described in the claim,’ have courts generally found the complaint barred. [Citation.] Where the complaint merely elaborates
or adds further detail to a claim, but is predicated on the same fundamental actions or failures to act by the defendants, courts
have generally found the claim fairly reflects the facts pled in the complaint. [Citation.]” (Stockett, supra, 34 Cal.4th at p. 447,
20 Cal.Rptr.3d 176, 99 P.3d 500.)


For example, in Blair v. Superior Court (1990) 218 Cal.App.3d 221, 267 Cal.Rptr. 13 (Blair), the plaintiff sued the Department
of Transportation to recover damages for injuries sustained in an automobile accident involving an icy roadway. The tort claim
she filed stated the act or omission causing injury was negligent maintenance and construction of the highway, citing specifically
the defendant's failure to sand the roadway to prevent ice buildup. (Id. at p. 223, 267 Cal.Rptr. 13.) In addition to the failure
to sand, the subsequent complaint alleged the highway and adjoining property was defective because it did not have a required
guard rail, the slope of the roadway contributed to the danger of vehicles being carried off of the highway and into roadside
trees, and there were no warning signs. (Id. at p. 224, 267 Cal.Rptr. 13.) The trial court granted the defendant's motion to strike
the additional allegations, concluding they “predicated liability on facts different from those set forth in the claim.” (Id. at p.
223, 267 Cal.Rptr. 13.)


We issued a writ of mandate directing the trial court to vacate its order granting the motion. (Blair, supra, 218 Cal.App.3d
at p. 227, 267 Cal.Rptr. 13.) As we explained, **759  “the claim and the complaint ... are premised on essentially the same
foundation, that because of its negligent construction or maintenance, the highway at the scene of the accident constituted a
dangerous condition of public property.” (Id. at p. 226, 267 Cal.Rptr. 13.) Rejecting the defendant's argument that the sole basis
of liability asserted in the claim was the failure to sand or otherwise prevent ice buildup, we noted the claim generally asserted
negligent construction and maintenance of the highway and explained: “A charge of negligent construction may reasonably
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be read to encompass defects in the placement of highway guard rails, slope of the road, presence of hazards adjacent to the
roadway or inadequate warning signs.” (Ibid.)


In contrast, Fall River Joint Unified School Dist. v. Superior Court (1988) 206 Cal.App.3d 431, 253 Cal.Rptr. 587 (Fall River)
involved an attempt by the plaintiff to premise liability on a new legal theory based on factual allegations not contained in the
claim previously filed. There, the plaintiff was a minor who *930  was injured when his head was struck by a steel door on
his high school campus. (Id. at p. 433, 253 Cal.Rptr. 587.) The tort claim stated his injury was caused by the dangerous and
defective condition of the door. However, in the minor's subsequent complaint, in addition to two causes of action alleging
the school district knowingly allowed a dangerous condition to exist on public property and negligently maintained the school
premises, the minor asserted a separate cause of action for negligently failing to supervise students whose horseplay allegedly
caused the minor's collision with the door. (Id. at p. 434, 253 Cal.Rptr. 587.) We held the school district was entitled to judgment
on the pleadings with respect to this additional cause of action because the new cause of action “patently attempt[ed] to premise
liability on an entirely different factual basis than what was set forth in the tort claim.” (Id. at p. 435, 253 Cal.Rptr. 587; see also
Donohue v. State of California (1986) 178 Cal.App.3d 795, 804, 224 Cal.Rptr. 57 (Donahue) [tort claim stating Department of
Motor Vehicles negligently allowed uninsured motorist to take driving exam did not fairly encompass cause of action alleging
negligent supervision by the driving instructor during that exam].)


Here, Koussaya's tort claim provided a general description of the bank robbery and events leading to her being taken hostage,
including the initial confrontation between the robbers and “unknown officers of the [SPD] who had guns drawn and pointed
at the robbers,” causing the robbers to retreat back into the bank with their initial hostage and take two additional hostages,
including Koussaya. The claim then described the “high speed chase” that “predictably ensued,” including “as many as 33
[SPD] officers” firing at the fleeing vehicle while Koussaya and another hostage were still in the vehicle. Later, the claim stated
“several [SPD] officers shot at the car,” causing Koussaya to ultimately “jump from the car when the car was traveling at no
less than 50 miles per hour” because she “[f]ear[ed] that she would be killed by shots fired into the car by police officers.”
The claim asserted: “As a result of the conduct, indifference, containment and pursuit tactics of unknown police officers of
the City of Stockton and their open, obvious and confrontational presence at the bank, [Koussaya] was taken as a hostage and
exposed to untold physical and emotional harm and loss, the same of which caused and continues to cause [Koussaya] physical
and emotional harm and loss.” The claim further listed the City, SPD, and multiple individual officers as those against who
she believed she could maintain causes of action for assault, battery, IIED, negligence, and violation of **760  Koussaya's
constitutional rights. Finally, the claim set forth Koussaya's injuries.


Koussaya's subsequent complaint asserts assault, battery, IIED, and negligence as causes of action against two individual officers
and vicariously against the City, supporting those causes of action against the City with additional factual allegations regarding
the police response at the bank and the ensuing pursuit. For example, the complaint alleges: “[T]he City of Stockton's police
officers arrived at the Bank of the West with lights on and *931  took positions that were in full view of the bank robbers[,] ...
forc[ing] the gunmen back into the bank, where they then took hostages, including [Koussaya and Holt-Singh].” The complaint
also alleges: “During the ensuing pursuit, more and more police officers from defendant City of Stockton joined in the chase,
and thereby escalated and continued to escalate the desperation of the robbers as they attempted to evade the police. There was
no established chain of command, no established course of action, no limit imposed on the number of officers from [SPD] who
joined in the pursuit, no rules established to contain or diffuse the pursuit and general disregard for the well-being and safety
of [Koussaya] and Holt-Singh.”


Relying on Fall River and Donahue, the trial court ruled Koussaya did not preserve any claim regarding tortious conduct during
the robbery response at the bank except with respect to confronting the robbers at gunpoint, and further ruled she did not preserve
any claim regarding tortious conduct during the pursuit except with respect to Captain Anderson and Officer Webb shooting at
Martinez in the Explorer. We disagree on both counts. Unlike Fall River and Donahue, Koussaya is not attempting to hold the
City liable based on a new theory supported by facts not included in the tort claim. Instead, like Blair, Koussaya's complaint
adds further factual detail to the same claims raised in the tort claim, and those claims were “predicated on the same fundamental
facts set forth in the complaint.” (Blair, supra, 218 Cal.App.3d at p. 226, 267 Cal.Rptr. 13.) Specifically, the tort claim asserted
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Koussaya possessed claims against individual officers and the City for assault, battery, IIED, and negligence based on officer
conduct during “their open, obvious and confrontational” response to the bank robbery and based on their “pursuit tactics”
during the high-speed chase that followed. The complaint contains additional factual allegations of officer conduct during
the bank response and pursuit much like the complaint in Blair contained additional factual allegations of defective highway
conditions. However, in both cases, the causes of action alleged in the complaint are based on the same fundamental facts


supporting liability on the same legal theory or theories raised in the tort claim.8


The trial court erred in concluding otherwise. Nevertheless, as we explain later in this opinion, even taking these additional
factual allegations and supporting evidence into account, the City was still entitled to judgment as a matter of law.


*932  III


The Officer Defendants’ Motion


Although the causes of action asserted against the officer defendants (assault, battery, **761  IIED, & negligence) have distinct
elements, we need not address each cause of action individually. This is because the underlying basis of the officers’ alleged
liability, whether for intentional tort or negligence, is the assertion that these officers unreasonably used deadly force in shooting
at the Explorer with Koussaya in the vehicle, causing her to jump out of the Explorer and sustain serious injuries. (See, e.g.,
Brown, supra, 171 Cal.App.4th at pp. 527, 534, 89 Cal.Rptr.3d 801 [state law battery claim against a peace officer is a counterpart
to a federal claim of excessive use of force and requires proof that the officer's use of force was unreasonable; where use of
force was reasonable, no liability for either battery or negligence as a matter of law].) We conclude there is no triable issue of
material fact with respect to whether the officer defendants unreasonably fired at Martinez in the back of the Explorer during
the pursuit. As we explain immediately below, based on the totality of circumstances surrounding the shootings, each officer
defendant was entitled to judgment as a matter of law.


A.


Legal Principles Governing the Use of Deadly Force by Law Enforcement


At the time of the events at issue in this case, Penal Code section 835a provided that a peace officer who has reasonable cause
to make an arrest “may use reasonable force to effect the arrest, to prevent escape[,] or to overcome resistance,” and “need not
retreat or desist from his [or her] efforts by reason of the resistance or threatened resistance of the person being arrested.” (Former
Pen. Code, § 835a; Stats. 1957, ch. 2147, § 11, p. 3807.)


Effective January 1, 2020, this section was amended to provide:


“(a) The Legislature finds and declares all of the following:


“(1) That the authority to use physical force, conferred on peace officers by this section, is a serious responsibility that shall be
exercised judiciously and with respect for human rights and dignity and for the sanctity of every human life. The Legislature
further finds and declares that every person has a right to be free from excessive use of force by officers acting under color of law.


*933  “(2) As set forth below, it is the intent of the Legislature that peace officers use deadly force only when necessary in
defense of human life. In determining whether deadly force is necessary, officers shall evaluate each situation in light of the
particular circumstances of each case, and shall use other available resources and techniques if reasonably safe and feasible to
an objectively reasonable officer.
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“(3) That the decision by a peace officer to use force shall be evaluated carefully and thoroughly, in a manner that reflects the
gravity of that authority and the serious consequences of the use of force by peace officers, in order to ensure that officers use
force consistent with law and agency policies.


“(4) That the decision by a peace officer to use force shall be evaluated from the perspective of a reasonable officer in the same
situation, based on the totality of the circumstances known to or perceived by the officer at the time, rather than with the benefit
of hindsight, and that the totality of the circumstances shall account for occasions when officers may be forced to make quick
judgments about using force.


“(5) That individuals with physical, mental health, developmental, or intellectual disabilities are significantly more likely to
experience greater levels of physical force during police interactions, as their disability **762  may affect their ability to
understand or comply with commands from peace officers. It is estimated that individuals with disabilities are involved in
between one-third and one-half of all fatal encounters with law enforcement.


“(b) Any peace officer who has reasonable cause to believe that the person to be arrested has committed a public offense may
use objectively reasonable force to effect the arrest, to prevent escape, or to overcome resistance.


“(c)(1) Notwithstanding subdivision (b), a peace officer is justified in using deadly force upon another person only when the
officer reasonably believes, based on the totality of the circumstances, that such force is necessary for either of the following
reasons:


“(A) To defend against an imminent threat of death or serious bodily injury to the officer or to another person.


“(B) To apprehend a fleeing person for any felony that threatened or resulted in death or serious bodily injury, if the officer
reasonably believes that the person will cause death or serious bodily injury to another unless immediately apprehended. Where
feasible, a peace officer shall, prior to the use of force, make reasonable efforts to identify themselves as a peace officer *934
and to warn that deadly force may be used, unless the officer has objectively reasonable grounds to believe the person is aware
of those facts.


“(2) A peace officer shall not use deadly force against a person based on the danger that person poses to themselves, if an
objectively reasonable officer would believe the person does not pose an imminent threat of death or serious bodily injury to
the peace officer or to another person.


“(d) A peace officer who makes or attempts to make an arrest need not retreat or desist from their efforts by reason of the
resistance or threatened resistance of the person being arrested. A peace officer shall not be deemed an aggressor or lose the
right to self-defense by the use of objectively reasonable force in compliance with subdivisions (b) and (c) to effect the arrest or
to prevent escape or to overcome resistance. For the purposes of this subdivision, ‘retreat’ does not mean tactical repositioning
or other deescalation tactics.


“(e) For purposes of this section, the following definitions shall apply:


“(1) ‘Deadly force’ means any use of force that creates a substantial risk of causing death or serious bodily injury, including,
but not limited to, the discharge of a firearm.


“(2) A threat of death or serious bodily injury is ‘imminent’ when, based on the totality of the circumstances, a reasonable
officer in the same situation would believe that a person has the present ability, opportunity, and apparent intent to immediately
cause death or serious bodily injury to the peace officer or another person. An imminent harm is not merely a fear of future
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harm, no matter how great the fear and no matter how great the likelihood of the harm, but is one that, from appearances, must
be instantly confronted and addressed.


“(3) ‘Totality of the circumstances’ means all facts known to the peace officer at the time, including the conduct of the officer
and the subject leading up to the use of deadly force.” (Pen. Code, § 835a.)


Relevant portions of this amended section are declaratory of preexisting case law. Our Supreme Court “has long recognized that
peace officers have a duty to act reasonably when using deadly force” and that “[t]he reasonableness of an officer's conduct is
determined in light of the totality of circumstances,” including “the tactical conduct and decisions leading up to the **763  use
of deadly force.” (Hayes, supra, 57 Cal.4th at pp. 626, 629, 160 Cal.Rptr.3d 684, 305 P.3d 252; see, e.g., Olin, supra, 24 Cal.3d
at pp. 634, 637, 156 Cal.Rptr. 727, 596 P.2d 1143; Grudt, supra, 2 Cal.3d at pp. 585-588, 86 Cal.Rptr. 465, 468 P.2d 825.)


*935  For example, in Grudt, a wrongful death action, our Supreme Court held the trial court erred in removing negligence
from the jury's consideration where two plainclothes police officers, who were patrolling a high-crime area in an unmarked car
at night, attempted to pull over the hearing-impaired decedent, Grudt, without using the vehicle's red light or siren, followed by
two other plainclothes officers in another unmarked car joining in pursuit until Grudt's car stopped at an intersection, at which
point one of these officers “alighted from his vehicle[,] ... loaded his double-barreled shotgun as he approached Grudt's car,”
and “tapped loudly on the closed left front window ... with the muzzle of his shotgun.” (Grudt, supra, 2 Cal.3d at p. 581, 86
Cal.Rptr. 465, 468 P.2d 825.) This caused Grudt to panic and accelerate towards one of the other plainclothes officers, who
was also out of the unmarked car with his gun drawn; Grudt was killed when both officers fired at his car, the latter officer in
self-defense and the former in defense of his fellow officer. (Id. at pp. 581-582, 86 Cal.Rptr. 465, 468 P.2d 825.) Viewing the
evidence favorably to the plaintiff, Grudt's widow, the court concluded “the evidence ... raised a reasonable doubt whether [the
officers who shot Grudt] acted in a manner consistent with their duty of due care when they originally decided to apprehend
Grudt, when they approached his vehicle with drawn weapons, and when they shot him to death. ‘[The] actor's conduct must
always be gauged in relation to all the other material circumstances surrounding it and if such other circumstances admit of a
reasonable doubt as to whether such questioned conduct falls within or without the bounds of ordinary care then such doubt
must be resolved as a matter of fact rather than of law.’ [Citation.]” (Id. at p. 587, 86 Cal.Rptr. 465, 468 P.2d 825.)


Elaborating on this point in Hayes, our Supreme Court explained “the shooting in Grudt appeared justified if examined in
isolation, because the driver was accelerating his car toward one of the officers just before the shooting. Nevertheless, we
concluded that the totality of the circumstances, including the preshooting conduct of the officers, might persuade a jury to find
the shooting negligent. [Citation.] In other words, preshooting circumstances might show that an otherwise reasonable use of
deadly force was in fact unreasonable.” (Hayes, supra, 57 Cal.4th at p. 629-630, 160 Cal.Rptr.3d 684, 305 P.3d 252; see also
Olin, supra, 24 Cal.3d at pp. 636-637, 156 Cal.Rptr. 727, 596 P.2d 1143 [substantial evidence supported finding that two arson
investigators unreasonably used deadly force against a fleeing suspected arsonist, including evidence of preshooting conduct;
jury could have found the investigators unreasonably identified the decedent, “the first man they saw” after seeing someone
start a fire, unreasonably failed to warn him deadly force would be used, and unreasonably failed to attempt other means of
apprehension].)


However, although an officer's preshooting conduct must be considered as part of the totality of circumstances surrounding
the use of force, “ ‘[t]he “reasonableness” of a particular use of force must be judged from the perspective of a reasonable
officer on the scene, rather than with the 20/20 *936  vision of hindsight.’ [Citation.]” (Hayes, supra, 57 Cal.4th at p. 632, 160
Cal.Rptr.3d 684, 305 P.3d 252.) “The standard for evaluating the unreasonable **764  use of force reflects deference to the
split-second decisions of an officer and recognizes that, unlike private citizens, officers may use deadly force. An officer ‘ “ ‘may
use reasonable force to make an arrest, prevent escape or overcome resistance, and need not desist in the face of resistance.’ ”
’ [Citations.] ‘ “ ‘Unlike private citizens, police officers act under color of law to protect the public interest. They are charged
with acting affirmatively and using force as part of their duties, because “the right to make an arrest or investigatory stop
necessarily carries with it the right to use some degree of physical coercion or threat thereof to effect it.” ’ ” ’ [Citation.]” (Lopez,
supra, 196 Cal.App.4th at p. 685, 126 Cal.Rptr.3d 706.)
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“ ‘ “We must never allow the theoretical, sanitized world of our imagination to replace the dangerous and complex world
that policemen face every day. What constitutes ‘reasonable’ action may seem quite different to someone facing a possible
assailant than to someone analyzing the question at leisure.” [Citation.]’ [Citation.] Placing the burden of proof on the plaintiff
to establish that an officer's use of force was unreasonable ‘gives the police appropriate maneuvering room in which to make
such judgments free from the need to justify every action in a court of law.’ [Citation.]” (Brown, supra, 171 Cal.App.4th at
p. 528, 89 Cal.Rptr.3d 801.)


We finally note that “ ‘[a]s long as an officer's conduct falls within the range of conduct that is reasonable under the
circumstances, there is no requirement that he or she choose the “most reasonable” action or the conduct that is the least likely
to cause harm and at the same time the most likely to result in the successful apprehension of a violent suspect, in order to avoid
liability ....’ [Citation.]” (Hayes, supra, 57 Cal.4th at p. 632, 160 Cal.Rptr.3d 684, 305 P.3d 252.) “Law enforcement personnel
have a degree of discretion as to how they choose to address a particular situation. Summary judgment is appropriate when the
trial court determines that, viewing the facts most favorably to the plaintiff, no reasonable juror could find [the use of force
was unreasonable].” (Ibid.)


B.


Analysis


We now apply the foregoing legal principles to the largely undisputed facts of this case. Based on the totality of circumstances
surrounding the officer defendants’ conduct, we conclude their respective uses of deadly force were reasonable as a matter
of law.


Generally, a police officer's use of deadly force against a suspect will be considered reasonable where “ ‘ “ ‘the officer has
probable cause to *937  believe that the suspect poses a significant threat of death or serious physical injury to the officer
or others.’ [Citations.]” [Citation.]’ [Citation.] ‘ “Thus, ‘an officer may reasonably use deadly force when he or she confronts
an armed suspect in close proximity whose actions indicate an intent to attack.’ ” [Citation.]’ [Citation.]” (Brown, supra, 171
Cal.App.4th at p. 528, 89 Cal.Rptr.3d 801; Lopez, supra, 196 Cal.App.4th at p. 689, 126 Cal.Rptr.3d 706.)


For example, in Brown, the plaintiff was an innocent bystander who was struck by bullet fragments when a police officer,
Ransweiler, fired five rounds at a fleeing murder suspect, Ojeda, who drove onto a curb in an attempt to evade arrest and
was heading directly towards Ransweiler and another officer, Baldwin. Concluding the shooting was reasonable as a matter of
law, our colleagues at the Fourth Appellate District explained: “Ojeda's actions clearly indicated his intent to harm the **765
officers. In response to a strong show of force by officers in raid gear who ordered Ojeda to get out of his vehicle, Ojeda instead
drove his vehicle up onto the sidewalk adjacent to the strip mall, ‘gunned’ the engine, and drove directly toward Ransweiler
and Baldwin. After Ransweiler dove out of the way, he saw Baldwin fall to the ground while still in front of Ojeda's vehicle.
Ransweiler's fear that Ojeda would run over Baldwin was reasonable given these circumstances. [¶] Once Ojeda took this
extreme action in response to police orders to surrender, Ransweiler acted reasonably in shooting at him to attempt to stop Ojeda
from harming Baldwin or a third party, or escaping. Ransweiler's use of force was not excessive or unreasonably dangerous
relative to the danger Ojeda's actions posed. Ransweiler shot at Ojeda five times, from a relatively close distance. Ransweiler
did not shoot into a crowd. Rather, he shot in a direction away from buildings in the strip mall. In view of the exigency of the
circumstances he was facing, Ransweiler met his duty to use reasonable care in employing deadly force.” (Brown, supra, 171
Cal.App.4th at pp. 528-529, 89 Cal.Rptr.3d 801.)


Here, as in Brown, both Captain Anderson and Officer Webb had probable cause to believe Martinez posed a significant threat
of death or serious physical injury to the pursuing officers. Moreover, police officers were not the only lives placed in danger
by Martinez's conduct. Firing at the pursuing officers endangered the lives of countless innocent bystanders. No reasonable
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juror could conclude otherwise. When Anderson and Webb fired at Martinez in an attempt to neutralize the imminent threat he
posed to the lives of officers and innocent bystanders, they thereby endangered the lives of Koussaya and Holt-Singh inside the
Explorer. That is not disputed. But no reasonable juror would conclude these actions were outside “the range of conduct that is
reasonable under the circumstances.” (Brown, supra, 171 Cal.App.4th at p. 537, 89 Cal.Rptr.3d 801; see, e.g., Lopez, supra, 196
Cal.App.4th at pp. 689-691, 126 Cal.Rptr.3d 706 [no substantial evidence of unreasonable use of deadly force where officers
shot and killed the infant daughter of an armed suspect who was firing at the officers while holding the child].)


*938  Addressing Anderson's situation more specifically, at the time he fired at Martinez in the back of the Explorer, Martinez
had already fired an AK-47 assault rifle at multiple pursuing officers, disabling at least one patrol car. After Anderson positioned
himself at the Morada Lane onramp, the Explorer exited the freeway and Martinez “put the AK-47 out towards the -- whatever
would be coming around that corner next off the offramp.” Anderson also testified in his deposition that the Explorer briefly
stopped on the offramp when Martinez pointed the rifle out the back, indicating an intent to ambush the pursuing officers.
Surveillance camera footage contradicts this testimony. However, this factual dispute is not material. Viewing the evidence in a
light most favorable to Koussaya, as we must, and resolving the conflict in her favor, a reasonable officer in Anderson's position
would nevertheless have been more than justified in believing Martinez had “the present ability, opportunity, and apparent intent
to immediately cause death or serious bodily injury” (Pen. Code, § 835a, subd. (e)(2)) to the pursuing officers, as well as any


innocent bystanders who happened to be in the line of fire, if he did not take immediate action.9 The action Anderson took
was also **766  reasonable. Like Brown, Anderson's use of deadly force was neither excessive nor unreasonably dangerous in
relation to the danger Martinez posed. Anderson quickly took aim and fired three rounds at Martinez, who responded by firing
indiscriminately out of the back of the Explorer, followed by Anderson firing two additional rounds at Martinez in an attempt
to neutralize the threat. Anderson's use of deadly force in these circumstances was reasonable as a matter of law.


Turning to the shots fired by Officer Webb, he was the lead pursuer at the time he fired at Martinez and did so in self-defense as
his vehicle took gunfire from the AK-47 on the Benjamin Holt Drive exit ramp. Webb quickly pulled over, got out of his patrol
car, and using the driver's side door to take aim, fired two rounds at Martinez from a distance of about 150 feet. Webb's actions
were objectively reasonable under the circumstances. No reasonable juror could conclude otherwise.


*939  Nevertheless, Koussaya argues the reasonableness of these officers’ respective uses of deadly force cannot be determined
on summary judgment because both officers violated an order from Lieutenant Ridenour not to shoot at the Explorer and also


violated general orders issued by the SPD governing vehicle pursuits10 and use of firearms.11 We are not persuaded.


First, contrary to Koussaya's argument on appeal, the existence of an applicable general order does not establish the standard
of care for using deadly force. That standard is set by Hayes: “officers have a duty to act reasonably when using deadly force”
and “[t]he reasonableness of an officer's conduct is determined in light of the totality of circumstances.” (Hayes, supra, 57
Cal.4th at p. 629, 160 Cal.Rptr.3d 684, 305 P.3d 252.) If a general order set the standard of care, then violation of the order
would automatically mean a breach of the standard has occurred. **767  That is not the law. Instead, as our Supreme Court
has explained, general rules of an organization are “evidence that due care requires the course of conduct prescribed in the rule.
Such rules implicitly represent an informed judgment as to the feasibility of certain precautions without undue frustration of
the goals of the particular enterprise.” (Dillenbeck v. City of Los Angeles (1968) 69 Cal.2d 472, 478, 72 Cal.Rptr. 321, 446 P.2d
129.) Thus, although the general order regarding vehicle pursuits, and other general orders discussed later in this opinion, do
not establish the standard of care regarding the use of deadly force, such orders “may well be extremely useful to the trier of
fact” in determining whether a particular use of deadly force, or officer conduct leading up to that use of force, violated the
more “amorphous” standard of reasonableness. (Ibid.; Grudt, supra, 2 Cal.3d at pp. 587-588, 86 Cal.Rptr. 465, 468 P.2d 825
[police tactical manual admissible as evidence relevant to the question of the reasonableness of the use of deadly force].)


Second, there is a factual dispute concerning whether or not Lieutenant Ridenour's order not to shoot at the Explorer applied
to Captain Anderson, who was of a higher rank than Ridenour. However, resolving the matter in *940  Koussaya's favor for
purposes of the summary judgment motion, we nevertheless conclude violation of the order was reasonable as a matter of law
in these specific circumstances. Again, Martinez had fired an AK-47 at pursuing officers prior to the two shooting incidents at
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issue in this appeal. He was aiming the assault rifle in the direction of his pursuers when Anderson fired. And he was actually
firing at Webb when Webb returned fire in self-defense. For reasons already expressed, firing at Martinez in these circumstances
was reasonable regardless of Ridenour's order.


Turning to the officers’ purported violation of SPD general orders, as previously noted, a general order governing vehicle
pursuits provides: “The priorities of vehicle pursuits are as follows: [¶] 1. To prevent injury or death to innocent citizens. [¶] 2. To
prevent injury or death to a police officer. [¶] 3. The apprehension of the suspect(s).” According to Koussaya, this order requires
“the safety of innocent civilians be prioritized over the safety of officers” and therefore prohibited Webb from prioritizing his
own life over the lives of the innocent hostages by returning fire when Martinez fired at him. We are not persuaded the general
order draws the sharp hierarchical distinctions Koussaya reads into it. Nor was the choice Webb faced on the offramp so clearly
delineated between protecting his life over the lives of the hostages. As we have already explained, every time Martinez fired at
pursuing officers he endangered the lives of innocent civilians. Notwithstanding the danger returning fire posed to Koussaya and
Holt-Singh, Webb's split-second decision to do so was not unreasonable as a matter of law. (See Lopez, supra, 196 Cal.App.4th
at pp. 689-691, 126 Cal.Rptr.3d 706.) The same reasoning applies to Anderson's decision to fire at Martinez in an attempt to


prevent him from opening fire on the pursuing officers.12


**768  Finally, Koussaya argues there is a material factual dispute regarding whether or not “Webb's own actions escalated the
pursuit, leading [Martinez] to fire the shots which Webb returned.” Specifically, Koussaya points to evidence supporting the
following facts: “Webb knew there was air support to track the Explorer, making it unnecessary for him to follow so close as to
draw fire. Yet he continued to follow the Explorer so closely that both air *941  support and a fellow officer had to warn him
to back off. As Webb exited the freeway onto Benjamin Holt, air support warned him the Explorer was stopped at a red light.
Webb nevertheless closed in on the vehicle until [Martinez] began shooting.” We acknowledge “preshooting circumstances
might show that an otherwise reasonable use of deadly force was in fact unreasonable.” (Hayes, supra, 57 Cal.4th at p. 630,
160 Cal.Rptr.3d 684, 305 P.3d 252.) That is not the case here.


Hernandez, supra, 46 Cal.4th 501, 94 Cal.Rptr.3d 1, 207 P.3d 506 is instructive. There, several police officers shot and killed
an unarmed man, Hernandez, who had led them on a high-speed chase at night, followed by a foot pursuit involving the use of
a police dog. During the foot chase, Hernandez twice turned towards the pursuing officers, reached towards his waistband, and
yelled either that he had a gun or that he did not have a gun. (Id. at pp. 506-507, 94 Cal.Rptr.3d 1, 207 P.3d 506.) A federal court
entered judgment in favor of the defendants on a civil rights claim for use of excessive force and dismissed a supplemental state
law wrongful death claim arising out of the same incident. (Id. at p. 505, 94 Cal.Rptr.3d 1, 207 P.3d 506.) Our Supreme Court
held the federal judgment collaterally estopped Hernandez's surviving family members from relitigating the reasonableness of
the shooting itself because that question was “ ‘precisely the issue resolved [against them] by the federal jury ....’ ” (Id. at p.
513, 94 Cal.Rptr.3d 1, 207 P.3d 506.) However, because “state negligence law, which considers the totality of the circumstances
surrounding any use of deadly force [citation], is broader than federal Fourth Amendment law, which tends to focus more
narrowly on the moment when deadly force is used” (Hayes, supra, 57 Cal.4th at p. 639, 160 Cal.Rptr.3d 684, 305 P.3d 252),
the court separately addressed whether the plaintiffs “could pursue a negligence claim ‘on the theory that [the officers’] conduct
leading up to the shooting, including the high-speed pursuit, foot chase, and release of a pursuit dog created an unreasonable
risk of harm to themselves and Hernandez.’ ” (Hernandez, supra, 46 Cal.4th at p. 517, 94 Cal.Rptr.3d 1, 207 P.3d 506.)


Reviewing the evidentiary record, our Supreme Court concluded the officers’ preshooting conduct, as a matter of law, did not
make the officers’ use of deadly force unreasonable. In reaching this conclusion, the court first noted the officer who initially
attempted to detain Hernandez was legally justified in doing so, and was further authorized to pursue him in order to make an
arrest. (Hernandez, supra, 46 Cal.4th at pp. 518-519, 94 Cal.Rptr.3d 1, 207 P.3d 506.) With respect to the high-speed pursuit,


the court explained Vehicle Code section 1700413 prevented **769  the individual officers from being “held civilly liable for
Hernandez's death based on the manner in which they operated their vehicles during *942  the chase.” (Hernandez, at p. 519,


94 Cal.Rptr.3d 1, 207 P.3d 506.) Nor did Vehicle Code section 1700114 provide an exception to this general rule of immunity
because Hernandez was not killed by the negligent or wrongful operation of a police vehicle, but rather by the shooting that
“occurred well after the police stopped and exited their cars and chased Hernandez on foot.” (Hernandez, at pp. 519-520, 94
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Cal.Rptr.3d 1, 207 P.3d 506.) Turning to the manner in which the officers pursued Hernandez on foot, the court explained the
plaintiffs could not rely on the fact that they chased Hernandez into a darkened parking lot because it was Hernandez who chose
where to run. (Id. at pp. 520-521, 94 Cal.Rptr.3d 1, 207 P.3d 506.) Finally, the court concluded the use and release of a police
dog on these facts was reasonable as a matter of law. (Id. at p. 521, 94 Cal.Rptr.3d 1, 207 P.3d 506.)


Similarly, here, Officer Webb had every right to pursue the robbers in an attempt to apprehend them for several violent felonies,
including armed robbery, kidnapping, assault with a deadly weapon, and attempted murder. He was not required to retreat or
desist from his efforts to apprehend them on account of their violent resistance. (Pen. Code, § 835a, subd. (d).) To the extent
Koussaya attempts to premise liability on the manner in which Webb operated his patrol car during the pursuit, i.e., by following
at too close a distance, Vehicle Code section 17004 provides immunity. And as in Hernandez, Vehicle Code section 17001 does
not apply because Koussaya's injuries were not caused by Webb's operation of the vehicle. In order for that section to apply,
“it is not sufficient that a motor vehicle somehow be involved in the series of events that results in the injury. The injury must
be proximately caused by the negligent ‘operation of a motor vehicle.’ ” (Ladd v. County of San Mateo (1996) 12 Cal.4th 913,
923, 50 Cal.Rptr.2d 309, 911 P.2d 496.) Here, Koussaya's injuries were not caused by Webb's operation of his patrol car, but
rather by her decision to jump from the Explorer as it traveled at more than 50 miles per hour, well after Webb pulled over,
got out of the car, and fired at Martinez in self-defense.


Koussaya does not persuade this court that the totality of either officer defendant's conduct transformed an otherwise reasonable
use of deadly force into an unreasonable use of such force. The trial court properly granted these officers’ motion for summary
judgment.


*943  IV


The City's Motion


We now turn to the trial court's grant of summary judgment for the City and conclude it was properly granted.


“When a party is injured by a tortfeasor and seeks to affix liability on the tortfeasor's employer, the injured party ordinarily
must demonstrate either (1) the **770  employer violated a duty of care it owed to the injured party and this negligence was
a proximate cause of the resulting injury (the direct liability theory), or (2) the tortfeasor-employee was liable for committing
the tortious conduct that caused the injury while acting within the course and scope of his or her employment (the vicarious
liability theory). [Citation.] When the employer is a governmental agency, the statutory framework permits the injured party to
pursue the vicarious liability theory in accordance with these general common law principles. [Citation.] However, the statutory
framework requires, as a condition to the injured party's recovery on a direct liability theory against a governmental agency,
that the injured party identify a ‘specific statute declaring [the entity] to be liable, or at least creating some specific duty of
care’ by the agency in favor of the injured party. [Citations.]” (de Villers v. County of San Diego (2007) 156 Cal.App.4th 238,
247-248, 67 Cal.Rptr.3d 253, fn. omitted (de Villers).)


As previously mentioned, although Koussaya's complaint contains allegations suggesting a direct liability theory, i.e., allegations
that the City failed “to properly and adequately hire, train, retrain, supervise, and discipline its police officers,” she has
disclaimed any attempt to hold the City directly liable for her injuries. Nor would such a theory be successful. (See, e.g., Munoz
v. City of Union City (2004) 120 Cal.App.4th 1077, 1112-1113, 16 Cal.Rptr.3d 521 [no statutory basis for declaring the public
entity defendant directly liable for negligent hiring or supervision of officers] (Munoz), disapproved on another point in Hayes
v. County of San Diego (2013) 57 Cal.4th 622, 639, fn. 1, 160 Cal.Rptr.3d 684, 305 P.3d 252; see also de Villers, supra, 156
Cal.App.4th at pp. 252-253, 67 Cal.Rptr.3d 253.) Thus, Koussaya's claims against the City are purely vicarious.


Section 815.2 sets out the rule regarding vicarious public entity liability: “(a) A public entity is liable for injury proximately
caused by an act or omission of an employee of the public entity within the scope of his [or her] employment if the act or
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omission would, apart from this section, have given rise to a cause of action against that employee or his [or her] personal
representative. [¶] (b) Except as otherwise provided by statute, a public entity is not liable for an injury resulting from an act
or omission of an employee of the public entity where the employee is immune from liability.” In turn, *944  “section 820
delineates the liability of public employees themselves: ‘(a) Except as otherwise provided by statute (including Section 820.2),
a public employee is liable for injury caused by his [or her] act or omission to the same extent as a private person. [¶] (b) The
liability of a public employee established by this part ... is subject to any defenses that would be available to the public employee
if he [or she] were a private person.’ In other words, ‘the general rule is that an employee of a public entity is liable for his [or
her] torts to the same extent as a private person (§ 820, subd. (a)) and the public entity is vicariously liable for any injury which
its employee causes (§ 815.2, subd. (a)) to the same extent as a private employer (§ 815, subd. (b)).’ [Citation.]” (C.A. v. William
S. Hart Union High School Dist. (2012) 53 Cal.4th 861, 868, 138 Cal.Rptr.3d 1, 270 P.3d 699.) Finally, we note section 820.2
provides generally for immunity from liability “for an injury resulting from [a public employee's] act or omission where the act
or omission was the result of the exercise of the discretion vested in him [or her], whether or not such discretion be abused.”


Under these provisions, in order for vicarious public entity liability to **771  attach, a public employee, either named as
a defendant or at least “specifically identified” by the plaintiff, must have engaged in an act or omission giving rise to that
employee's tort liability. (Munoz, supra, 120 Cal.App.4th at p. 1113, 16 Cal.Rptr.3d 521.) We have already held summary
judgment was properly granted as to the officer defendants in this case. Accordingly, to the extent Koussaya's claims are
vicarious to the officer defendants’ actions in this case, the City's motion was also properly granted. As the Munoz court
explained: “If the agent or employee is exonerated, the principal or employer cannot be held vicariously liable.” (Ibid.)


This conclusion does not dispose of the entirety of Koussaya's claims against the City, however. She argues the City may be
held vicariously liable for the actions of other officers, beginning with those who responded to the bank in violation of a general


order governing officer response to a robbery alarm,15 and continuing with those involved in the subsequent high speed pursuit,
including Lieutenant Rose who attempted to ram the Explorer with the SWAT team's armored vehicle, unidentified officers
other than Anderson and Webb who purportedly also fired on the Explorer while Koussaya was inside, and SPD commanders
who failed to properly oversee the pursuit or *945  effectively communicate who was in charge in violation of a general order


governing officer response to an active shooter situation.16


The only officer specifically identified by Koussaya who responded to the bank was Officer Sandoval. Taking into account the
general order noted above, the trial court thoroughly explained why Sandoval's conduct at the bank did not amount to assault,
battery, IIED, or actionable negligence. The trial court also thoroughly explained why officers involved in the pursuit could not
be held liable for these torts, including the conclusion that the decision to engage in pursuit of a fleeing suspect and decisions
regarding chain of command are discretionary, and therefore subject to immunity under section 820.2. We decline to proceed
on a claim-by-claim basis explicating our agreement with the trial court on these points because Koussaya's appellate briefing
does not specifically argue that any individual officer, other than Anderson and Webb, committed an assault or battery against
her, intentionally engaged in extreme or outrageous conduct causing her emotional distress, or negligently used deadly force
causing her injuries. **772  Again, if a specific individual officer has not engaged in an act or omission giving rise to that
officer's tort liability, the City cannot be held vicariously liable. (Munoz, supra, 120 Cal.App.4th at p. 1113, 16 Cal.Rptr.3d 521.)


Instead, Koussaya argues the combined actions of the officers involved in the robbery response and the pursuit contributed to
“a continuing and escalating series of events” and “must be viewed as a continuum of circumstances ultimately leading to [her]
being forced to throw herself from a speeding vehicle and suffering severe injuries to avoid being killed by the police.” In making
this argument, she attempts to extend the rule articulated in Hayes, Olin, and Grudt (i.e., tactical conduct and decisions made
by law enforcement preceding the use of deadly force are relevant considerations in determining whether the subsequent use of
deadly force was unreasonable) well beyond the facts of those cases. In Hayes and Grudt, the officers who used deadly force
were the same officers whose conduct preceding the use of force was held to be relevant to the reasonableness determination.
(Hayes, supra, 57 Cal.4th at pp. 626, 637, 160 Cal.Rptr.3d 684, 305 P.3d 252; *946  Grudt, supra, 2 Cal.3d at pp. 581-582,
587-588, 86 Cal.Rptr. 465, 468 P.2d 825.) In Olin, one officer used deadly force and the preceding conduct of that officer and
his partner, acting together in an attempt to apprehend the suspect, was held to be relevant to the reasonableness determination.
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(Olin, supra, 24 Cal.3d at pp. 631-634, 636-637, 156 Cal.Rptr. 727, 596 P.2d 1143.) Thus, our Supreme Court has held the
preshooting conduct of the officers involved in the use of deadly force is relevant to the question of whether that use of deadly
force was reasonable.


Here, Anderson and Webb were the only officers whose use of deadly force is alleged to have caused Koussaya to jump from the


Explorer and sustain injuries.17 We have already disposed of Koussaya's specific arguments regarding their preshooting conduct.
Koussaya cites us to no authority, nor have we found any on our own, extending the reasoning of the foregoing **773  cases to
a situation such as this one, where the conduct of officers not involved in the ultimate use of deadly force is relied upon to show
that an otherwise reasonable use of deadly force was unreasonable. We decline to extend these cases to the facts of this one.


Stated simply, because Anderson and Webb are not liable for Koussaya's injuries allegedly caused by their respective uses of
deadly force, the City cannot be held vicariously liable for their conduct. Other officer conduct was not actionable as a matter of
law for reasons capably expressed by the trial court. Thus, the City cannot be held vicariously liable for their conduct. Finally,
to hold the City liable not because any individual officer is liable, but *947  rather because the SPD's collective response to
the bank robbery and management of the subsequent pursuit was unreasonable and resulted in Koussaya's injuries, as Koussaya
appears to be arguing under the guise of vicarious liability, would improperly impose direct liability on the City in the absence
of specific statutory authority to do so.


We conclude the trial court properly granted the City's motion for summary judgment.


DISPOSITION


The judgment is affirmed. Respondents are entitled to costs on appeal. (Cal. Rules of Court, rule 8.278(a)(1), (2).)


We concur:


BLEASE, Acting P. J.


HULL, J.


All Citations


54 Cal.App.5th 909, 268 Cal.Rptr.3d 741, 20 Cal. Daily Op. Serv. 9910, 2020 Daily Journal D.A.R. 10,321


Footnotes
1 Koussaya initially named other SPD officers as defendants, but voluntarily dismissed the lawsuit against them because they did not


fire upon the Explorer while Koussaya was still a passenger therein.
2 Undesignated statutory references are to the Government Code.
3 The contents of this and other relevant SPD general orders will be set forth later in the opinion.
4 Ramos survived the assault on the Explorer, pleaded guilty to first degree murder under a felony-murder theory, and is currently


incarcerated at Pelican Bay State Prison. (See People v. Ramos (Nov. 7, 2018, C084516), 2018 WL 5816874 [nonpub. opn.].)
5 The complaint also faults SPD for failing to adequately investigate a previous robbery committed by two of the robbers at the same


bank, resulting in these robbers repeating “virtually the exact same crime at the same location ... without fear of being caught.”
However, this ground of alleged liability has been abandoned and we mention it no further.


6 Relevant portions of these general orders will be set forth in the discussion portion of this opinion.
7 For this reason, even if Chief Jones's statement at the press conference is properly considered hearsay, it would fall within the


authorized admission exception of Evidence Code section 1222, set forth above.
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8 Had Koussaya not expressly disclaimed any attempt to hold the City directly liable for negligent training and supervision of its police
officers, we might well hold certain paragraphs of the complaint suggesting such a theory of liability are beyond the scope of the tort
claim. However, because Koussaya has disavowed such a theory, we need not decide the matter.


9 Koussaya also relies on other evidence she argues “places Anderson's story into dispute,” such as Anderson driving to Morada Lane
rather than responding to the bank as he was directed, and his decision not to broadcast over the radio even though his stated purpose
in driving to Morada Lane was “to serve as the ‘eyes and ears’ of the pursuit.” Koussaya argues this evidence suggests Anderson's
real purpose in driving to Morada Lane was “to make himself the ‘hero’ who stopped the pursuit by shooting the suspects.” However,
even assuming such a conclusion is supported by the evidence, whether or not Anderson harbored a subjective desire to be a hero is
not the relevant question. Instead, as already indicated, the relevant question is whether a reasonable officer in Anderson's position
would have believed Martinez had “the present ability, opportunity, and apparent intent to immediately cause death or serious bodily
injury to the peace officer or another person.” (Pen. Code, § 835a, subd. (e)(2).) There is no real dispute that Martinez had such an
ability, opportunity, and intent.


10 This general order provides: “The priorities of vehicle pursuits are as follows: [¶] 1. To prevent injury or death to innocent citizens. [¶]
2. To prevent injury or death to a police officer. [¶] 3. The apprehension of the suspect(s).” The order also cross-references the general
order regarding use of firearms, relevant portions of which are set forth in the next footnote, and states with respect to terminating a
pursuit: “Experience reveals that shooting at fleeing vehicles is generally ineffective, and the hazards are great. Decisions to fire at
moving vehicles must be based on the most compelling circumstances.”


11 This general order provides: “Firearms will not be discharged under the following circumstances. [¶] ... [¶] (4) At moving or fleeing
vehicles involved in violations of the Vehicle Code (including felony violations such as 20001, 10851, 23105, etc.) unless necessary
to defend the life of the officer or another person. Two facts make this necessary. [¶] (a) Experience has proven that shooting at
moving vehicles is one of the most uncertain and hazardous shooting conditions in police work, particularly when the officer is in
a moving vehicle. [¶] (b) Many vehicles involved in traffic violations are driven by persons whose age or reason for fleeing do not
justify the use of firearms as means of apprehension.”


12 Koussaya's reliance on the general order governing the use of firearms is misplaced because this order prohibits firing at a fleeing
vehicle that is “involved in violations of the Vehicle Code (including felony violations such as 20001, 10851, 23105, etc.)” and the
robbers in this case were not fleeing after a Vehicle Code violation, but after committing armed robbery, kidnapping hostages, and
firing at police officers during their attempt to escape apprehension. Moreover, even if the general order applied to these facts, it
has an exception where firing at the vehicle is “necessary to defend the life of the officer or another person.” That exception clearly
applies here. Also misplaced is Koussaya's reliance on the portion of the vehicle pursuit general order cross-referencing the foregoing
order because it too allows an officer to fire at a moving vehicle under “compelling circumstances.” For reasons already expressed,
the circumstances facing Anderson and Webb were compelling as a matter of law.


13 This section provides: “A public employee is not liable for civil damages on account of personal injury to or death of any person
or damage to property resulting from the operation, in the line of duty, of an authorized emergency vehicle while responding to an
emergency call or when in the immediate pursuit of an actual or suspected violator of the law, or when responding to but not upon
returning from a fire alarm or other emergency call.” (Veh. Code, § 17004.)


14 This section provides: “A public entity is liable for death or injury to person or property proximately caused by a negligent or
wrongful act or omission in the operation of any motor vehicle by an employee of the public entity acting within the scope of his
employment.” (Veh. Code, § 17001.)


15 This general order required responding officers to “secure the perimeter of the bank and or business and advise the
Telecommunications Center of their location at the scene.” The general order also provides: “Units will respond ‘Code 3’ and may
discontinue the use of red lights and siren when close to arrival and respond the remainder of the distance in accordance with traffic
laws. The exact time to discontinue ‘Code 3’ response is to be decided by each individual member assigned to respond, taking into
consideration the fact a hostage situation could be initiated by police response being recognized by the robbers.”


16 This general order provides: “One initial officer must take charge of the active shooter incident. Assumption of tactical responsibility
may be based on rank, expertise, or seniority. However, it must be made immediately clear to both dispatch and other officers, who
is in charge. An officer of superior rank who is on scene and fully briefed may ultimately assume incident command. Any change in
incident command will be made known to dispatch and other officers.” The order further provides: “No action will be taken that is
unplanned or without controls. Command will be assumed by the first officer who will initiate the situation analysis and determine
initial deployment of responding resources. At least one person possessing all available information on tactical plans will remain at the
Command Post to brief arriving personnel. Command personnel en route to the incident will monitor the radio to gain information.”


17 Although Lieutenant Rose's attempt to ram the Explorer with the armored vehicle qualifies as a use of deadly force, and Koussaya
now claims this conduct also contributed to her decision to jump from the Explorer, her complaint does not mention the ramming
attempt or allege it caused her to jump. “The complaint serves to delimit the scope of the issues before the court on a motion for
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summary judgment [citation], and a party cannot successfully resist summary judgment on a theory not pleaded [citation].” (Whelihan
v. Espinoza (2003) 110 Cal.App.4th 1566, 1576, 2 Cal.Rptr.3d 883.) Moreover, Koussaya has presented no evidence that she knew of
the attempt to ram the Explorer at the time she jumped or that this failed attempt caused her to do so. Indeed, in Koussaya's deposition
testimony, she stated she decided to jump when she became aware of the SWAT team's participation in the pursuit and did so because
police were shooting at the Explorer and she was afraid the SWAT team would kill her when the pursuit came to an end. She did
not mention the ramming attempt. Additionally, although Koussaya also argues other officers shot at the Explorer while she was
inside, she does not specifically identify who these officers were. (Munoz, supra, 120 Cal.App.4th at p. 1113, 16 Cal.Rptr.3d 521
[“the doctrine clearly contemplates that the negligent employee whose conduct is sought to be attributed to the employer at least
be specifically identified”].) Other than her speculative statement during her deposition that, in addition to the “five to ten” times
she heard bullets strike the Explorer (Anderson and Webb fired a total of seven rounds), she also heard additional shots fired “from
further away,” Koussaya produced no evidence that any SPD officer other than Anderson and Webb fired at the Explorer while she
was inside. We agree with the trial court's conclusion that “[w]ithout some evidence of the source or circumstances of those shots,
[Koussaya] has failed to raise a triable issue” regarding shots fired by any other officer.


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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Relevant Excerpts from Koussaya v. City of Stockton (2020) 54 Cal.App.5th 909, 934-937 


 


“(3) ‘Totality of the circumstances’ means all facts known to the peace officer at the time, 


including the conduct of the officer and the subject leading up to the use of deadly force.” (Pen. 


Code, § 835a.) 


 


Relevant portions of this amended section are declaratory of preexisting case law. Our Supreme 


Court “has long recognized that peace officers have a duty to act reasonably when using 


deadly force” and that “[t]he reasonableness of an officer's conduct is determined in light 


of the totality of circumstances,” including “the tactical conduct and decisions leading up to 


the use of deadly force.” (Hayes, supra, 57 Cal.4th at pp. 626, 629, 160 Cal.Rptr.3d 684, 305 


P.3d 252; see, e.g., Olin, supra, 24 Cal.3d at pp. 634, 637, 156 Cal.Rptr. 727, 596 P.2d 1143; 


Grudt, supra, 2 Cal.3d at pp. 585-588, 86 Cal.Rptr. 465, 468 P.2d 825.) 


 


For example, in Grudt, a wrongful death action, our Supreme Court held the trial court erred in 


removing negligence from the jury's consideration where two plainclothes police officers, who 


were patrolling a high-crime area in an unmarked car at night, attempted to pull over the hearing-


impaired decedent, Grudt, without using the vehicle's red light or siren, followed by two other 


plainclothes officers in another unmarked car joining in pursuit until Grudt's car stopped at an 


intersection, at which point one of these officers “alighted from his vehicle[,] ... loaded his 


double-barreled shotgun as he approached Grudt's car,” and “tapped loudly on the closed left 


front window ... with the muzzle of his shotgun.” (Grudt, supra, 2 Cal.3d at p. 581, 86 Cal.Rptr. 


465, 468 P.2d 825.) This caused Grudt to panic and accelerate towards one of the other 


plainclothes officers, who was also out of the unmarked car with his gun drawn; Grudt was killed 


when both officers fired at his car, the latter officer in self-defense and the former in defense of 


his fellow officer. (Id. at pp. 581-582, 86 Cal.Rptr. 465, 468 P.2d 825.) 


 


However, although an officer's preshooting conduct must be considered as part of the 


totality of circumstances surrounding the use of force, “ ‘[t]he “reasonableness” of a 


particular use of force must be judged from the perspective of a reasonable officer on the 


scene, rather than with the 20/20 vision of hindsight.’ [Citation.]” (Hayes, supra, 57 Cal.4th at 


p. 632, 160 Cal.Rptr.3d 684, 305 P.3d 252.) “The standard for evaluating the unreasonable 


use of force reflects deference to the split-second decisions of an officer and recognizes that, 


unlike private citizens, officers may use deadly force. An officer ‘ “ ‘may use reasonable 


force to make an arrest, prevent escape or overcome resistance, and need not desist in the 


face of resistance.’ ” ’ [Citations.] ‘ “ ‘Unlike private citizens, police officers act under color of 


law to protect the public interest. They are charged with acting affirmatively and using force 


as part of their duties, because “the right to make an arrest or investigatory stop necessarily 


carries with it the right to use some degree of physical coercion or threat thereof to effect it.” ’ 


” ’ [Citation.]” (Lopez, supra, 196 Cal.App.4th at p. 685, 126 Cal.Rptr.3d 706.) 


 


“ ‘ “We must never allow the theoretical, sanitized world of our imagination to replace the 


dangerous and complex world that policemen face every day. What constitutes ‘reasonable’ 


action may seem quite different to someone facing a possible assailant than to someone 


analyzing the question at leisure.” [Citation.]’ [Citation.] Placing the burden of proof on the 


plaintiff to establish that an officer's use of force was unreasonable ‘gives the police appropriate 







maneuvering room in which to make such judgments free from the need to justify every action in 


a court of law.’ [Citation.]” (Brown, supra, 171 Cal.App.4th at p. 528, 89 Cal.Rptr.3d 801.) 


 


We finally note that “ ‘[a]s long as an officer's conduct falls within the range of conduct that 


is reasonable under the circumstances, there is no requirement that he or she choose the 


“most reasonable” action or the conduct that is the least likely to cause harm and at the 


same time the most likely to result in the successful apprehension of a violent suspect, in 


order to avoid liability ....’ [Citation.]” (Hayes, supra, 57 Cal.4th at p. 632, 160 Cal.Rptr.3d 684, 


305 P.3d 252.) “Law enforcement personnel have a degree of discretion as to how they choose to 


address a particular situation. Summary judgment is appropriate when the trial court determines 


that, viewing the facts most favorably to the plaintiff, no reasonable juror could find [the use of 


force was unreasonable].” (Ibid.) 


 


Generally, a police officer's use of deadly force against a suspect will be considered 


reasonable where “ ‘ “ ‘the officer has probable cause to believe that the suspect poses a 


significant threat of death or serious physical injury to the officer or others.’ [Citations.]” 


[Citation.]’ [Citation.] ‘ “Thus, ‘an officer may reasonably use deadly force when he or she 


confronts an armed suspect in close proximity whose actions indicate an intent to attack.’ ” 


[Citation.]’ [Citation.]” (Brown, supra, 171 Cal.App.4th at p. 528, 89 Cal.Rptr.3d 801; Lopez, 


supra, 196 Cal.App.4th at p. 689, 126 Cal.Rptr.3d 706.) 
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Synopsis
Defendant was convicted in the Superior Court, Riverside County, Edward D. Webster, J., of second-degree murder of her
husband, and she appealed. The Court of Appeal, Campbell, P.J., held that: (1) evidence failed to show any reasonable indication
that defendant's sleeping husband was about to attempt to harm defendant, allegedly a battered woman, and thus, defendant was
not entitled to requested instruction on perfect self-defense; (2) psychologist's opinion that defendant actually perceived herself
to be in danger at time she killed her sleeping husband was barred by statute to extent that proposed testimony would indicate
that defendant actually perceived that she was in imminent danger, but was not barred to extent that psychologist testified,
based on her experience in battered woman syndrome theory, as to how defendant's particular experiences as battered woman
affected her perceptions of danger, its imminence, and what actions were necessary to protect herself; but (3) trial court's error
in excluding psychologist's expert testimony was harmless.


Affirmed.


Attorneys and Law Firms


*1184  **170  Appellate Defenders, Inc. and Roberta K. Thyfault, Staff Atty., San Diego, under appointment by the Court
of Appeal, for defendant and appellant.


John K. Van de Kamp, Atty. Gen., Arnold O. Overoye, Acting Chief Asst. Atty. Gen., Harley D. Mayfield, Sr. Asst. Atty. Gen.,
Maxine P. Cutler and Frederick R. Millar, Jr., Supervising Deputy Attys. Gen., for plaintiff and respondent.


Opinion


**171  CAMPBELL, Presiding Justice.


A jury convicted the defendant of second degree murder of her husband in August 1986. (Pen.Code, §§ 187, 189.)2 The jury
also found that the defendant personally used a firearm. (§ 12022.5.) Defendant was sentenced to 15 years to life and the firearm
use enhancement was stayed.


Defendant contends that the trial court erred: (1) in excluding expert testimony that the defendant was a battered woman and
how that affected her mental condition at the time of the killing; (2) in refusing to instruct the jury on self-defense; (3) in
instructing the jury on unreasonable self-defense and refusing to give three pinpoint instructions on that issue; (4) in instructing
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the jury about “heat of passion” and “cooling off”; and (5) in excluding evidence of the victim's violent character. Defendant
also asserts as grounds for reversal prosecutorial and juror misconduct.


I


FACTS


The defendant testified that her husband had beaten her, often severely, and that she had left him many times during their ten-
year relationship. By a mixture of threats and cajoling, he invariably convinced her to take him back. Numerous witnesses for
the defense testified to the beatings.


On the night of the killing, defendant testified that her husband beat her and threatened that “he didn't think he was going to
let me live till the morning.” She believed he was “very serious.” She waited about ten minutes to make sure he was asleep,
then went next door to get some ice to ease the *1185  pain of the blows to her face. She found a handgun on the top of the
refrigerator and took it “For protection.” She testified she thought she needed it for protection because “I felt when I go back ...
he'd probably be awake and he would start hitting me again.” Walking back to her residence she was thinking, “that I was tired
of it. I'd had it.” She denied intending to kill her husband at that time. When she returned to the bedroom, “I then sat down on
the bed and I felt that I had to do it. It would be worse when he woke up.” She testified that she had to do it “Because I felt
when he woke up that he was then going to hurt me very badly or even kill me.”


Defendant then shot her husband five times in the back while he was asleep in the bed on his side. The victim died of the
gunshot wounds.


II


SELF–DEFENSE AND THE BATTERED WOMAN


This case requires us to apply the law of self-defense in the context of a battered woman killing the batterer while he slept
after he had beaten the killer and threatened serious bodily injury and death when he awoke. We first decide that the settled
law in California requires an honest belief that the killer is in imminent danger of death or great bodily injury from the victim
for both perfect and imperfect self-defense. Next we deal with the defendant's asserted right upon request to an instruction on
reasonable self-defense and find no basis for giving such an instruction given the California definition of imminence. We find
error in the trial court's exclusion of expert testimony about a psychological evaluation of the defendant that she suffered from
battered woman syndrome and about how her experiences as a battered woman affected her state of mind at the time of the
killing. However, we hold that in the unique circumstances of this case that error was harmless.


Self-defense is the subject of statutory and case law. The relevant portions of section 197 state:


“Homicide is ... justifiable when committed by any person in any of the following cases:


“..........................


“3. When committed in the lawful defense of such person, ... when there is **172  reasonable ground to apprehend a design
to commit ... some great bodily injury, and imminent danger of such design being accomplished; ...”


*1186  Section 198 makes an important qualification:
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“A bare fear of the commission of any of the offenses mentioned in subdivisions two and three of the preceding section, to
prevent which homicide may be lawfully committed, is not sufficient to justify it. But the circumstances must be sufficient to
excite the fears of a reasonable person, and the party killing must have acted under the influence of such fears alone.”


For purposes of this opinion, self-defense may be analyzed as having two requirements: (1) the defendant's acts causing the
victim's death were motivated by an actual (also referred to as “genuine” or “honest”) belief or perception that (a) the defendant
was in imminent danger of death or great bodily injury from an unlawful attack or threat by the victim and (b) the defendant's
acts were necessary to prevent the injury; and (2) a reasonable person in the same circumstances would have had the same
perception and done the same acts.


In California, perfect (also referred to as “reasonable” or “complete”) self-defense requires both subjective honesty and objective
reasonableness and completely exonerates the accused. Imperfect self-defense requires only subjective honesty and negates
malice aforethought, reducing the homicide to voluntary manslaughter. (See People v. Flannel (1979) 25 Cal.3d 668, 674–680,
160 Cal.Rptr. 84, 603 P.2d 1.)


1. Instruction on Imminence
 Defendant contends that the trial court erred in instructing the jury on the meaning of imminence as it relates to imperfect self-
defense and in refusing to give three instructions requested by defendant related to that issue. Our resolution of this issue also
affects our ruling on the trial court's refusal to instruct on perfect self-defense and the harmlessness of the exclusion of the expert
testimony. There was no error in the court's instructions on imminence. Initially, the trial court instructed the jury pursuant to
CALJIC No. 5.17 (4th ed., 1987 Pocket Part) as follows in pertinent part:


“A person who kills another person in the honest but unreasonable belief in the necessity to defend against imminent peril to
life or great bodily injury kills unlawfully but does not harbor malice aforethought and cannot be found guilty of murder....”


Defendant does not contest the correctness of this instruction. The instruction follows the law as set forth in People v. Flannel,
supra, that the defendant must actually believe that the danger is imminent—a belief that there is danger but that it is not
imminent will not suffice. Although the Supreme Court in Flannel quotes from People v. Lewis (1960) 186 Cal.App.2d 585,
9 Cal.Rptr. 263 which is not altogether clear on this issue *1187  see 25 Cal.3d at p. 675, 160 Cal.Rptr. 84, 603 P.2d 1), the
Supreme Court in Flannel and subsequent cases consistently requires an honest but unreasonable belief that the defendant is in
imminent danger. (See, e.g.,: id., 25 Cal.3d at pp. 674, 160 Cal.Rptr. 84, 603 P.2d 1 [“An honest but unreasonable belief that it is
necessary to defend oneself from imminent peril” (italics removed) ]; People v. Bloyd (1987) 43 Cal.3d 333, 354, 233 Cal.Rptr.
368, 729 P.2d 802 [“trial court instructed on voluntary manslaughter, correctly noting that ‘there is no malice aforethought if
the killing occurred ... in the honest but unreasonable belief in the necessity to defend oneself against imminent peril”].)


 Throughout deliberations, the jury repeatedly requested clarification of the term “imminent.” After several discussions with
counsel and research by both counsel and the court, over objection by defense counsel, the trial court reread CALJIC No. 5.17,
ascertained that this was the instruction with which the jury was having difficulty, and then gave the following instruction:


“ ‘Imminent peril,’ as used in these instructions, means that the peril must have existed or appeared to the defendant to have
existed at the very time the fatal shot **173  was fired. In other words, the peril must appear to the defendant as immediate
and present and not prospective or even in the near future. An imminent peril is one that, from appearances, must be instantly
dealt with.”


The trial court then once again instructed the jury pursuant to CALJIC No. 1.01 (1979 Rev.) to remind them to consider the
other instructions given about imperfect self-defense, of which the jurors had copies.


The jury adjourned to deliberate and soon returned with the verdict of second degree murder.
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Defense counsel's objection was that the terms “imminent” and “immediate” must be differentiated, defining immediate as
“something next in order, about to occur” and “more happening right away” and defining imminent as “more of a threatening
and impending ... and impending is something that might or is about to occur.”


The trial court's ultimate definition of imminence was based on the judge's scholarly review of the leading cases, and we agree
with it. These authorities all defined imminence in the context of perfect self-defense; however, as pointed out above, the
elements of the belief do not differ in perfect and imperfect self-defense, only the reasonableness of the belief differs. Thus,
these cases are good authority for use in the present context of imperfect self-defense.


The definition of imminence in California has long been well settled. “A person whose life has been threatened by another,
whom he knows or *1188  has reason to believe has armed himself with a deadly weapon for the avowed purpose of taking his
life or inflicting a great personal injury upon him, may reasonably infer, when a hostile meeting occurs, that his adversary intends
to carry his threats into execution. The previous threats alone, however, unless coupled at the time with an apparent design then
and there to carry them into effect, will not justify a deadly assault by the other party. There must be such a demonstration of
an immediate intention to execute the threat as to induce a reasonable belief that the party threatened will lose his life or suffer
serious bodily injury unless he immediately defends himself against the attack of the adversary. The philosophy of the law on
this point is sufficiently plain. A previous threat alone, and unaccompanied by any immediate demonstration of force at the
time of the rencounter [sic], will not justify or excuse an assault, because it may be that the party making the threat has relented
or abandoned his purpose, or his courage may have failed, or the threat may have been only idle gasconde, made without any
purpose to execute it. On the other hand, if there be at the time such a demonstration of force ... [indicating] that his adversary
was on the eve of executing the threat, and that his only means of escape from death or great bodily injury was immediately
to defend himself against the impending danger....” (People v. Scoggins (1869) 37 Cal. 676, 683–684.) Understanding that the
belief need not be reasonable for imperfect self-defense, the above quotation clearly sets forth the immediacy of the imminence
requirement in California. (See also People v. Tamkin (1882) 62 Cal. 468, 470 [quoting Scoggins ] and People v. Fowler (1918)
178 Cal. 657, 672, 174 P. 892 [“so urgent as to afford no reasonable mode of escape other than by killing”].)


 “Any civilized system of law recognizes the supreme value of human life, and excuses or justifies its taking only in cases of
apparent absolute necessity.” (People v. Jones (1961) 191 Cal.App.2d 478, 482, 12 Cal.Rptr. 777.) “The danger which justifies
homicide must be imminent [citation] and a mere fear that danger will become imminent is not enough.” (People v. Lucas (1958)
160 Cal.App.2d 305, 310, 324 P.2d 933.) “It certainly is not the law that a defendant can justify the taking of human life upon the
belief that danger is about to become imminent, or that it will in the future become imminent.... [There must be] imminent danger
of such design being accomplished, and this at the time the fatal shot was fired.” (People v. Taylor (1906) 4 Cal.App. 31, 37.)


**174  In determining whether a victim presents an imminent danger, the defendant is entitled to consider all of the
circumstances including the victim's prior assaults on and threats to the defendant. (People v. Bush (1978) 84 Cal.App.3d 294,
302–304, 148 Cal.Rptr. 430; *1189  People v. Torres (1949) 94 Cal.App.2d 146, 152, 210 P.2d 324 [interpretation of hand
movement towards pocket].)


 We distill from these cases the rule that a defendant should not be excused from guilt of murder when he or she kills the
one who threatened death or serious bodily injury unless the defendant at least actually, if not reasonably, perceives in the
victim's behavior at the moment of the killing an indication that the victim is about to attempt, or is attempting, to fulfill the
threat. In making that evaluation, the defendant is entitled to consider prior threats, assaults, and other circumstances relevant
to interpreting the attacker's behavior.


 This definition of imminence reflects the great value our society places on human life. The criminal law would not sentence to
death a person such as the victim in this case for a murder he merely threatened to commit, even if he had committed threatened
murders many times in the past and had threatened to murder the defendant; it follows that the criminal law will not even partially
excuse a potential victim's slaying of his attacker unless more than merely threats and a history of past assaults is involved.
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Furthermore, batterers of women, even though they deserve punishment for their acts of battery, nevertheless are entitled to the
same protection of their lives by the law that is afforded to everyone. That protection is the deterrence to would be killers afforded
by the knowledge that a killing with malice aforethought will be punished as a murder unless the killer actually perceived an
imminent danger of death or serious bodily injury at the hands of the deceased.


While we recognize that applying such a rule in cases such as this one is difficult because of our sympathy for the plight of a
battered woman and disgust for the batterer, it is fundamental to our concept of law that there be no discrimination between


sinner and saint solely on moral grounds. Any less exacting definition of imminence fails to protect every person's right to live.3


 *1190  In the specific context of this case, the defendant should not be excused from the penalty for murder merely because
walking away from the sleeping victim will not avoid a future confrontation. The law cannot allow her to shoot her husband
instead of, as was the case here, inconveniencing her out-of-state aunt by moving in with her or leaving her husband and firmly
refusing to take him back. The law of self-defense, whether perfect or imperfect, does not provide an alternative means of
resolving the battered woman's problem. For resolution of that problem, a battered woman must look to other means provided
by her family, friends, and society in general such as restraining orders, shelters, and criminal prosecution of the batterer. While
these means have proved tragically inadequate in some cases, the solution is to improve those means, not to lessen our standards
of protection against the unjustified and unexcused taking of life.


**175  We conclude the trial court's definition of imminence was correct. Other state courts have reached a similar conclusion
in dealing with sleeping husband-victims who had battered their wife-killers. (See, e.g.: State v. Norman (1989) 324 N.C.
253, 378 S.E.2d 8, 13–16 [sleeping husband-victim did not pose imminent danger to defendant and no support for perfect or
imperfect self-defense instructions]; State v. Stewart (1988) 243 Kan. 639, 763 P.2d 572, 577 [“there must be a showing of an
imminent threat or a confrontational circumstance involving an overt act by an aggressor”—self-defense instruction erroneously
given where husband-victim was sleeping]. But see: State v. Hennum (Minn.1989) 441 N.W.2d 793 [trial court did not rule
out self-defense as a matter of law where husband-victim was sleeping and state supreme court did not discuss the question
in ruling on admissibility of battered woman syndrome testimony]; State v. Leidholm (N.D.1983) 334 N.W.2d 811 [ruling that
reasonableness required for self-defense measured by subjective standard, but did not define imminence in context of sleeping
husband-victim].)


 Defendant contends that the trial court's definition of imminent limited the jury's consideration to the circumstances existing at
the moment she shot her husband. This contention is meritless, the defendant admitting that the trial court had previously given
the jury the instruction requested by defendant as follows in pertinent part:


“One who has received threats against her life or person or has been ... subject to prior assaultive conduct ... is justified in
acting more quickly and taking harsher measures for her own protection in the event of assault, either actual or threatened,
than would be a person who has not received such threats or had not been assaulted.... [¶] If you believe from the evidence
that the deceased ... *1191  had threatened or assaulted the defendant, whether it be the night [of the killing] or sometime in
the past, you may consider those factors as they impacted upon the state of mind of the defendant and her perception of the
danger on the date [of the killing].”


Defendant argues that this instruction preceded the giving of the court's final definition of “imminence” by four days, and
that the trial court should have given this instruction again as requested by defendant. We disagree. The trial court correctly
determined that this was unnecessary because the trial court had already given the instruction, the jury had it in writing, and the
trial court could, and did, direct the jury to consider the final definition of imminence in light of the earlier instruction about
prior threats. After reading CALJIC No. 1.01, the trial court expressly told the jury, “It might be helpful, since you've been
instructed on this particular instruction, that you do spend a moment and look through all of them again before you begin.”


 Defendant contends that the trial court erred by not giving the following three instructions she requested:
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“If you find that the defendant acted from the influence of an uncontrollable fear of imminent danger but the apprehension of
imminent danger was not reasonable, then you must convict her of manslaughter. If you find that the defendant acted from the
influence of an uncontrollable fear of imminent danger but not reasonably justified by the immediate circumstances, then you
must convict her of manslaughter.”


“In determining whether the defendant had an uncontrollable fear of imminent danger, you may consider the circumstances
as they appeared to her when she acted and judge her by what a reasonable person so situated would do or might reasonably
have done.”


“Prior threats and abuse may be considered by you in determining whether the defendant reasonably perceived imminent
danger.”


Defendant's contention is easily refuted as to each of the three instructions. The first does not significantly differ from CALJIC
No. 5.17, which was given to the jury again just prior to the final definition **176  of imminence. The second was covered by
the following language in the instruction on “prior threats” given at defendant's request and quoted above: “you may consider
those factors as they impacted upon the state of mind of the defendant and her perception of the danger on the date [of the
killing].” The third merely deals with “prior threats” again, the subject of the previously given instruction just discussed which
the jury had, along with the other *1192  instructions given, in writing all of which they were directed to review prior to
recommencing deliberations for the final time.


We conclude that the three specifically requested instructions were the subject of instructions already given, and that, therefore,
the trial court did not err in refusing them.


2. Refusal To Instruct On Perfect Self–Defense
 Defendant contends that the trial court erred in failing to instruct the jury on reasonable self-defense. We disagree.


A trial court need give a requested instruction concerning a defense only if there is substantial evidence to support the defense.
(People v. Flannel, supra, 25 Cal.3d 668, 684–685, 160 Cal.Rptr. 84, 603 P.2d 1 [no substantial evidence of diminished
capacity].) Given the definition of imminent danger in California law as just discussed, in this case there was no evidence of any
reasonable indication in the sleeping victim's behavior that he was about to attempt to harm the defendant. The proffered expert
opinion in this case on the subjective reasonableness of the defendant's perception was irrelevant to the issue of a reasonable
person's conduct, as will be discussed in the next section. We hold that defendant presented no substantial evidence that a
reasonable person under the same circumstances would have perceived imminent danger and a need to kill in self-defense. No
“jury composed of reasonable men could have concluded that” a sleeping victim presents an imminent danger of great bodily
harm, especially when the defendant was able to, and actually did, leave the bedroom, and subsequently returned to shoot him.
(Id., 25 Cal.3d at p. 684, 160 Cal.Rptr. 84, 603 P.2d 1.)


The trial court did not err in declining to instruct on reasonable self-defense. As might be expected, the previously mentioned
cases from other states using an objective standard of reasonableness and dealing with the propriety of self-defense instructions
in the context of a sleeping husband-victim have ruled such instructions need not be given. (See, e.g.: State v. Norman, supra,
378 S.E.2d at pp. 13–16; State v. Stewart, supra, 763 P.2d at p. 577; and compare State v. Hennum, supra, 441 N.W.2d 793
and State v. Leidholm, supra, 334 N.W.2d at pp. 816–817 [held trial court incorrectly instructed on self-defense because did
not reflect a subjective standard of reasonableness for perfect self-defense, and noted use of different, objective standard of
reasonableness in California (see People v. Cisneros (1973) 34 Cal.App.3d 399, 418, 110 Cal.Rptr. 269) and other states].)


 Defendant contends that the trial court erred in not giving some of the requested instructions on self-defense because they
related to imperfect self-defense. We disagree.
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*1193  The instructions on self-defense emphasized in this respect at oral argument that were refused in addition to CALJIC No.
5.12 (1979 Rev.), the principal, reasonable self-defense instruction, included CALJIC Nos. 5.13 (1974 Rev.—in lawful defense
of self or another against a “forcible and atrocious crime” one “may act upon appearances”), 5.50 (4th ed.—assaulted person
need not retreat), 5.51 (1977 Rev.—apparent, not actual, danger required), and the defendant's requested “Special Instruction”
Nos. 4 (similar to CALJIC No. 5.50, supra ) and 8 (similar to CALJIC No. 5.51, supra ).


We first observe that all of these refused instructions employed the “reasonable person” standard, which may have hurt defendant
rather than helped in establishing unreasonable self-defense. Furthermore, even if they had been tailored properly, **177  they
were either unsupported by substantial evidence or covered by other instructions. The applicable parts of CALJIC Nos. 5.13,
5.51, and defendant's requested instruction No. 8, that “A person may act upon appearances whether such danger is real or merely
apparent” (CALJIC No. 5.13) and only apparent danger is necessary, were covered by the “prior threats” instruction given by
the court, quoted in the preceding section discussing the “imminence” instructions, which instructed the jury to consider the
impact of the prior threats “upon the state of mind of the defendant and her perception of the danger....” CALJIC No. 5.50 and
defendant's requested instruction No. 4 on retreat are not supported by any evidence of an assault, as opposed to a threat, by
the victim from which defendant need not have retreated.


We conclude that the trial court did not err in refusing to give these additional instructions on reasonable self-defense; they were
not needed for the jury to understand the unreasonable self-defense instructions.


3. Admissibility of Battered Woman Syndrome Testimony
Defendant contends that the trial court prejudicially erred by excluding expert testimony (1) that defendant was a battered
woman based on the expert's psychological evaluation of the defendant and (2) “explaining how the psychological impact of
being a battered woman affected her perception of danger at the time she shot her husband.”


The trial court did admit expert testimony about the “battered woman syndrome” (BWS) in general, analogizing it to the “rape
trauma syndrome” (RTS), held admissible for the purpose of “disabusing the jury of some widely held misconceptions about
rape and rape victims” in People v. Bledsoe (1984) 36 Cal.3d 236, 249–250, 203 Cal.Rptr. 450, 681 P.2d 291, and to the “child
sexual abuse accommodation syndrome” (CSAAS) which was *1194  held to be similar to RTS in In re Sara M. (1987) 194
Cal.App.3d 585, 589–591, 239 Cal.Rptr. 605.


The trial court also excluded the proposed expert testimony that defendant shot the victim in honest self-defense while he slept
and acted reasonably in doing so. This ruling was correct, and defendant expressly does not challenge it because she believes
the admission of that testimony is prohibited by section 29. Section 29 forbids expert testimony that a defendant did or did not
have the particular mental state required to commit the charged crime, including malice aforethought.


The expert in this case was Dr. Lenore E. Walker, a clinical and forensic psychologist who is a nationally recognized authority
on battered women and is largely responsible for the development of BWS.


Dr. Walker defined a battered woman as one who has been, on at least two occasions, the victim of physical, sexual, or serious
psychological abuse by a man with whom she has an intimate relationship. She defined BWS as “a pattern of psychological
symptoms that develop after somebody has lived in a battering relationship.” These symptoms include several that are
particularly relevant to defendant's claim of self-defense.


One is a greater sensitivity to danger. “[T]hey don't misperceive it; they perceive it very honestly, but it's faster than somebody
who [has not been] battered. And we call that a hypervigilence to cues of any kind of impending violence. That makes them ...
just a little bit more edgy, a little bit more responsive to situations than somebody who has not been battered might be.” A
woman who has been battered and then is threatened with more abuse is more likely to perceive the danger involved faster that
one who has not been abused. The battered woman accurately senses when an abusive episode is not yet over.
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Dr. Walker testified that BWS is not a mental illness and is not listed in the third edition of the Diagnostic and Statistical Manual
of Mental Disorders (DSM–III), a comprehensive and authoritative diagnostic classification system of psychological disorders,
to avoid stigmatizing abuse victims as having a mental illness. She testified that, nevertheless, BWS is a proper diagnosis
**178  and is recognized as a type of post-traumatic stress disorder, which is listed and defined in the DSM–III and which


happens to anyone exposed to the degree and kind of trauma, such as a natural disaster or combat, that would be expected to
cause psychological problems.


The abuse tends to follow a three-stage cyclical pattern of “tension-building,” “acute explosion,” and “loving contrition.”
Women who have killed *1195  the batterer tend to do so most often during the “tension-building” stage because they lack the
physical strength and/or skill to defend themselves during the “acute explosion” stage when the abuse occurs and because they
are receiving the benefits of the relationship during the “loving contrition” phase.


Battered women tend to stay in the abusive relationship for a number of reasons. They are still being positively reinforced
intermittently throughout the relationship and especially during the “loving contrition” phase. Women in general are trained to
be the peacekeepers in a relationship, the one responsible to try to make the relationship work. They generally are taught to be
optimistic and hopeful in relationships. These cultural characteristics of women in general apply to battered women. Terminating
the relationship usually has adverse economic consequences. Separating from a battering partner may be very dangerous, and
the battered woman is aware of the danger. The batterer may have threatened to kill the battered woman or to abscond with the
children if she leaves. Many battered women have tried to leave and been unsuccessful. In a battering relationship, the woman
loses self-esteem, is terrified, and does not have the psychological energy to leave, resulting in “learned helplessness” and “a
kind of psychological paralysis.”


It is not uncommon for a battered woman to kill the batterer while he sleeps. Particularly where the batterer abuses drugs and/
or alcohol, an acute battering incident is often not completed at the time the batterer goes to sleep.


“Learned helplessness” is another aspect of BWS. The battered woman often does not know why she is beaten on any particular
occasion. The violence is perceived by the woman as “random and aversive stimulation.” Because of its randomness, she
believes she is incapable of doing anything to prevent the abuse and, as a result, feels helpless. Women who attempt to defend
themselves usually succeed only in eliciting laughter from the batterer and/or provoking more abuse, accentuating the feeling
of helplessness.


At the Evidence Code section 402 hearing on the admissibility of Dr. Walker's testimony, she clarified the nature of her excluded
testimony. With respect to the first category of excluded testimony mentioned above, Dr. Walker would have testified that
defendant was a battered woman based on her psychological evaluation of the defendant. With respect to the second category,
Dr. Walker would have used BWS “to explain the psychological symptoms and the psychological impact on the person's state
of mind at the time of the homicide.”


To answer the question of the admissibility of BWS on the issue of self-defense, we must determine the relevance of BWS
testimony to self-defense. *1196  The precise question we must first answer is whether an expert opinion that defendant acted
reasonably in self-defense is relevant to the reasonableness requirement for perfect self-defense. The answer is determined by
the nature of perfect self-defense as a criminal defense.


 A homicide committed in self-defense is classified by the California Penal Code as a “justifiable homicide” as opposed to an
“excusable homicide.” (Compare §§ 195 and 197.) Excuses for homicide include accident and sufficient provocation (§ 195)
as well as insanity and provocation (see 2 Robinson, Criminal Law Defenses (1984) § 173, at p. 280 et seq.) and a genuine,
but unreasonable, belief in the need for self-defense (see id. at § 184(e), pp. 409–410, and People v. Flannel, supra, 25 Cal.3d
668, 674–675, 160 Cal.Rptr. 84, 603 P.2d 1). Thus, reasonable self-defense is a **179  defense of justification rather than of
excuse under current California law.
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 Justification declares the allegedly criminal act legal; excuse admits the act's criminality but declares the allegedly criminal
actor not to be worthy of blame. (See: Diola v. State Board of Control (1982) 135 Cal.App.3d 580, 587–588, 185 Cal.Rptr. 511
[claimant convicted of homicide entitled to indemnification under section 4900 if later found to be justifiable because crime “
‘was not committed at all’ ”]; Fletcher, The Right and The Reasonable (1985) 98 Harv.L.Rev. 949, 954–955; Creach, Partially
Determined Imperfect Self–Defense: The Battered Wife Kills and Tells Why (1982) 34 Stan.L.Rev. 615, 630–631.0) Therefore,
justification requires an objective evaluation of the allegedly criminal act; excuse requires only a subjective evaluation of the
allegedly criminal state of mind. (See: People v. Furber (1965) 233 Cal.App.2d 678, 685–686, 43 Cal.Rptr. 771 [§ 198 requires
application of objective, rather than subjective, standard of fear for self-defense]; Robinson, Criminal Law Defenses, supra, §
25(d), pp. 100–101; Dressler, New Thoughts About the Concept of Justification in the Criminal Law: A Critique of Fletcher's
Thinking and Rethinking (1984) 32 UCLA L.Rev. 61, 79 [“exclusion of motive, then, is consistent with the idea that justification
speaks only to the act and not the actor”].)


 Thus, the questions of the reasonableness of a defendant's belief that self-defense is necessary and of the reasonableness of
the actions taken in self-defense do not call for an evaluation of the defendant's subjective state of mind, but for an objective
evaluation of the defendant's assertedly defensive acts. California law expresses the criterion for this evaluation in the objective
terms of whether a reasonable person, as opposed to the defendant, would have believed and acted as the defendant did. We
hold that expert testimony about a defendant's state of mind is not relevant to the reasonableness of the defendant's self-defense.


 *1197  In this case, appellant concedes that the trial court correctly excluded Dr. Walker's proposed testimony that, “In my
professional opinion, ... [defendant] had a reasonable perception of danger.” Dr. Walker's opinion was based on her conclusions
about the defendant's mental processes which exhibited symptoms associated with BWS and which, in her opinion, derived
from her experiences as a battered woman. However, as just explained, self-defense is not concerned with the reasonableness of
the defendant's mental processes, but with what the hypothetical reasonable person would have done. Therefore, Dr. Walker's
testimony is irrelevant to the issue of the reasonableness of the defendant's belief in the need to defend herself and the actions
she took for that purpose. (See People v. Czahara (1988) 203 Cal.App.3d 1468, 1477, 250 Cal.Rptr. 836 [expert opinion that
reasonable person would have been provoked to unreasoning passion impliedly held relevant but inadmissible because not


beyond common experience].)4


 Although Dr. Walker's opinion that defendant reasonably perceived herself to be in danger was irrelevant to the reasonableness
of her self-defense because it was based on an evaluation of her subjective mental state, for that very reason Dr. Walker's opinion
slightly reframed is highly relevant to the first element of self-defense—defendant's actual, subjective perception **180  that
she was in danger and that she had to kill her husband to avoid that danger. Not only is the opinion relevant to the excuse of
imperfect self-defense which requires only an actual perception, but also the justification of complete self-defense because it
requires both actual as well as reasonable perception.


The relevance to the defendant's actual perception lies in the opinion's explanation of how such a perception would reasonably
follow from the defendant's experience as a battered woman. This relates to the prosecution's argument that such a perception
of imminent danger makes no sense when the victim is asleep and a way of escape open and, therefore, she did not actually
have that perception.


 However, Dr. Walker's opinion is inadmissible to the extent that it is testimony “the defendant had or did not have ... malice
aforethought *1198  ....” (§ 29.) Since having an actual perception that one is in imminent danger negates malice aforethought
(compare People v. Czahara, supra, 203 Cal.App.3d at p. 1477, 250 Cal.Rptr. 836 [heat of passion upon sufficient provocation
negates malice aforethought] ), we hold that Dr. Walker was properly prohibited from stating an opinion that defendant actually
perceived that she was in imminent danger and needed to kill in self-defense.


 Nevertheless, it was error not to permit Dr. Walker to testify, based on her experience and BWS theory, as to how the defendant's
particular experiences as a battered woman affected her perceptions of danger, its imminence, and what actions were necessary
to protect herself. An expert's opinion about a defendant's mental state does not violate section 29 as long as the expert does not
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express an opinion on the ultimate issue that defendant did or did not have a mental state required for a charged offense. (People
v. McCowan (1986) 182 Cal.App.3d 1, 14, 227 Cal.Rptr. 23. See also: People v. Whitler (1985) 171 Cal.App.3d 337, 341–342,
214 Cal.Rptr. 610 [§ 29 did not exclude psychiatric testimony about defendant's mental condition at time of killing relevant
to diminished “actuality” defense]; People v. Jackson (1984) 152 Cal.App.3d 961, 969–970, 199 Cal.Rptr. 848 [§ 29 did not
preclude testimony that killing “was a direct product of ... mental disease”].) Dr. Walker's proposed testimony that defendant
was a battered woman and how being a battered woman affected defendant's perceptions and conduct stops short of the ultimate


issue of what defendant's perception actually was and, therefore, does not violate section 29.5


 *1199  Although BWS testimony is admissible, both in general and as it applies to the particular defendant, trial courts should
recognize the possibility that the jury in a particular case may misuse such **181  evidence to establish the reasonableness
requirement for perfect self-defense, for which purpose it is irrelevant as previously discussed. Therefore, upon request
whenever the jury is instructed on perfect self-defense, trial courts should instruct that such testimony is relevant only to prove
the honest belief requirement for both perfect and imperfect self-defense, not to prove the reasonableness requirement for perfect
self-defense.


Respondent contends that Dr. Walker's proffered opinion testimony that defendant was suffering from BWS should be
analogized to CSAAS and RTS and excluded under the authority of People v. Bledsoe, supra, and People v. Bowker (1988) 203
Cal.App.3d 385, 249 Cal.Rptr. 886. We disagree.


Both Bledsoe and Bowker dealt with opinions that a rape or child abuse victim's behavior were evidence that the victim had
actually been raped or abused. These opinions were held inadmissible unless they could satisfy the Kelly–Frye test, which they
could not, essentially because CSAAS and RTS were not developed for the purpose of proving the crime had occurred.


In contrast, the BWS testimony in this case was not used to prove defendant had been battered, but to prove defendant genuinely
perceived imminent danger and a need to kill the victim. As explained above, this testimony is expert psychological testimony
as to the defendant's state of mind at the time of the killing and is indistinguishable from identical types of opinion testimony
in the context of diminished “actuality” defenses.


4. Harmless error
 The trial court's error in excluding Dr. Walker's testimony (1) that defendant was a battered woman based on the expert's
psychological evaluation of the defendant and (2) “explaining how the psychological impact of being a battered woman affected
her perception of danger at the time she shot her husband” was not prejudicial because of the particular circumstances of this
case.


BWS testimony is relevant to show that the defendant genuinely believed she was in imminent danger of serious bodily injury.
However, where as in this case the defendant's own testimony establishes facts tending to show quite conclusively that there was
nothing in the victim's behavior indicating the existence of an imminent danger as that term is defined by California law, it is not
reasonably probable that BWS testimony will convince the jury *1200  that, nevertheless, the defendant honestly perceived
an imminent danger resulting in a different verdict.


Those facts included that the victim was asleep, that she left the room, that she returned to the room and thought it over before
she shot him while he was still sleeping. Shooting a sleeping potential attacker is very close to killing an actual attacker after
having rendered the attacker incapable of continuing the assault—the danger existed in the past but does not exist at the time of
the assertedly defensive assault. (People v. Gleghorn (1987) 193 Cal.App.3d 196, 202, 238 Cal.Rptr. 82 [assault victim in barn
loft hit defendant on floor with arrow, then abandoned weapon and swung down to floor where assaulted—victim no longer
presented danger after descending from loft].) In this case also the danger did not exist at the time of the assault, although it
probably would in the future. No matter what the expert testimony, it is not reasonably probable that a jury would find defendant
actually believed she was in imminent danger.
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Moreover, in this case the jury heard extensive BWS testimony, albeit of a general nature, explaining the trapped and helpless
feelings and hypervigilance experienced by repeatedly battered women. That testimony included the fact that battered women
not infrequently kill the batterer while he sleeps. However, the jury rejected imperfect self-defense in convicting defendant of


second degree murder on an inadequate provocation theory.6


*1201  **182  We find that a different verdict was not reasonably probable if the erroneously excluded testimony had been
admitted. (Evid.Code, § 354; People v. Watson (1956) 46 Cal.2d 818, 836, 299 P.2d 243.)


III


INSTRUCTIONS ABOUT FEAR AND THE HEAT OF PASSION


 Defendant contends that the trial court had a sua sponte duty to instruct the jury that there is no cooling off period when fear has
grown over time, as in this case, and further contends that CALJIC No. 8.44 should not have been given without modification,
sua sponte, because it states, according to defendant, that “fear alone is insufficient for heat of passion.” Both contentions are
erroneous.


The trial court instructed the jury as follows in pertinent part:


“There is no malice aforethought if the killing occurred upon a sudden quarrel or heat of passion or in the honest but unreasonable
belief in the necessity to defend one's self against imminent peril to life or great bodily injury.” (CALJIC No. 8.40 (1979 Re-
rev.).)


“To reduce an intentional felonious homicide from the offense of murder to manslaughter upon the ground of sudden quarrel
or heat of passion, the provocation must be of such character and degree as naturally would excite and arouse such passion and
the assailant must act under the smart of that sudden quarrel or heat of passion.


“The heat of passion which will reduce a homicide to manslaughter must be such a passion as would naturally be aroused in
the mind of an ordinarily reasonable person in the same circumstances. A defendant is not permitted to set up his own standard
of conduct and to justify or excuse himself because his passions were aroused unless the circumstances in which he was placed
and the facts that confronted him were such as would have aroused the passion of an ordinarily reasonable man faced with the
same situation. The question to be answered is whether or not at the time of the killing, the reason of the accused was obscured
or disturbed by passion to such an extent as would cause the ordinarily reasonable person of average disposition to act rationally
and without deliberation and reflection and from such passion rather than from judgment.


“If there was provocation, but of a nature not normally sufficient to arouse passion, or if sufficient time elapsed between the
provocation and the fatal blow for the passion to subside and reason to return and if an unlawful killing of a human being
followed such provocation and had all the *1202  elements of murder as I have defined it, the mere fact of slight or remote
provocation will not reduce the offense to manslaughter. (CALJIC No. 8.42 (1979 Rev.).)


“Neither the emotion of fear of itself, nor the emotion for revenge of itself, nor any or all of those emotional states in and **183
of themselves constitute the heat of passion referred to in the law of manslaughter which I have stated to you. Any or all of such
specific emotions may be involved in the heat of passion that causes judgment to give way to impulse and rashness but also any
one or more of them may exist in the mind of the person who acts deliberately and from choice following his own reasoning,
howsoever good or bad it may be. Hence the law sets up the standard and requires the test I have previously stated to you for
determining whether or not the defendant acted under heat of passion.” (See CALJIC No. 8.44 (4th ed.).)
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The trial court also gave the following instruction requested by defendant:


“Passion may be any violent, intense, high wrought or enthusiastic emotion.


“The defendant's heat of passion must be due to sufficient provocation. Verbal provocation may be sufficient to arouse heat
of passion.


“Heat of passion may be aroused by a series of events over a considerable period of time.”


Reading this last sentence of the instruction given at defendant's request together with the instruction pursuant to CALJIC No.
8.42 stating that sufficient time may lapse after the provocation to permit “the passion to subside and reason to return,” we do
not see where any error has been made or clarification is required. Defendant asserts that in this case the fear built up over a
long period of time and, therefore, could not be subject to a “cooling off” period. This characterization of the case ignores the
fact of the victim's assault upon and threats to the defendant before the victim fell asleep. Certainly it cannot be the position
of the defendant that the assault and threats did not add to the underlying fear she had of the victim which had grown over the
years. It proves too much to say that the defendant's underlying fear alone was sufficient to justify the killing; if that were so
defendant could have shot her husband to death at any time and not be guilty of murder. A reasonable inference from the facts
is that the defendant experienced a peak of fear while she was beaten and threatened which must have subsided somewhat after
the assault and threats ended. Thus, the instruction about “cooling off” was necessary to direct the jury's attention to the issue
of whether the fear attributable to the last round of beating and threats had subsided by the time the defendant had returned with
the gun. *1203  The jury could be expected to understand that the cumulative fear could not have subsided during any “cooling
off” period because it had not been produced by the provocation that preceded the “cooling off” period. We hold the instructions
adequately dealt with the “cooling off” period as it related to the fear which assertedly caused the killing in this case.


 As to defendant's second contention that CALJIC No. 8.44 is erroneous as applied to this case because it states that fear alone
does not suffice for heat of passion, defendant misconstrues the instruction. The correct interpretation of the instruction as given
in this case is that neither fear nor revenge, of itself, constitutes heat of passion because either or both of these emotions may
constitute heat of passion. Defendant's interpretation makes no sense because it would mean that the jury would have to find
at least two or more emotions involved in every case of voluntary manslaughter by heat of passion. We hold that CALJIC No.
8.44 correctly allows fear to suffice for heat of passion without identifying heat of passion exclusively with fear.


IV–VI*


VII


DISPOSITION


The judgment is affirmed.


McDANIEL and DABNEY, JJ., concur.


All Citations


215 Cal.App.3d 1178, 264 Cal.Rptr. 167
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Footnotes
1 Pursuant to California Rules of Court, rule 976.1, the opinion is certified for publication excluding parts IV, V, and VI, which do not


meet the criteria for publication set forth in California Rules of Court, rule 976(b).
2 All section references are to the Penal Code unless otherwise indicated.
3 This fundamental principle of law is vividly articulated in a passage from A Man For All Seasons by Robert Bolt ((1960) p. 66).


With his idealistic son-in-law, Sir Thomas More discusses his refusal to arrest Rich, the man who ultimately betrays More, despite
the danger, obvious to all present, that Rich poses to More:
“MORE And go he should, if he was the Devil himself, until he broke the law!
“ROPER So now you'd give the Devil benefit of law!
“MORE Yes. What would you do? Cut a great road through the law to get after the Devil?
“ROPER I'd cut down every law in England to do that!
“MORE (Roused and excited) Oh? (Advances on ROPER) And when the last law was down, and the Devil turned round on you—
where would you hide, Roper, the laws all being flat? (He leaves him) This country's planted thick with laws from coast to coast—
man's laws, not God's—and if you cut them down—and you're just the man to do it—d'you really think you could stand upright in
the winds that would blow then? (Quietly) Yes, I'd give the Devil benefit of law, for my own safety's sake.”


4 Under this analysis, section 29 does not apply. Section 29 provides: “In the guilt phase of a criminal action, any expert testifying
about a defendant's mental illness, mental disorder, or mental defect shall not testify as to whether the defendant had or did not have
the required mental states, which include, but are not limited to, purpose, intent, knowledge, or malice aforethought, for the crimes
charged. The question as to whether the defendant had or did not have the required mental states shall be decided by the trier of fact.”
We note that the prohibition in section 29 against testimony as to the defendant's mental state does not exclude Dr. Walker's opinion
insofar as it relates to the reasonableness of defendant's belief and acts in self-defense, because the reasonableness is not a question
about the defendant's mental state but about her acts. Thus, that opinion was correctly excluded not on the ground that it violated
section 29, but on the ground that the opinion was irrelevant.


5 Other state courts have varied considerably in their handling of BWS testimony, in part depending on whether they employ a subjective
or objective standard of reasonableness or have statutory or case law similar to section 29. (See, e.g.: State v. Norman, supra, 378
S.E.2d at pp. 9, 11–12 [under objective standard of reasonableness of self-defense, defendant convicted of voluntary manslaughter
with general testimony on BWS as well as on psychological evaluation of defendant and opinion that defendant had BWS and that
“it appeared reasonably necessary” to the defendant that she kill her husband; however, opinion did not address admissibility of
BWS testimony]; State v. Stewart, supra, 763 P.2d at pp. 574, 577, 579 [under objective standard, defendant acquitted of first degree
murder on testimony that defendant suffered from BWS and had a “ ‘really grave lethal situation’ ”; opinion held BWS “relevant to a
determination of the reasonableness of the defendant's perception of danger”]; State v. Hennum, supra, 441 N.W.2d at pp. 794, 797,
798–799 [under standard not discussed, defendant convicted of unintentional, second degree felony murder with testimony on BWS
in general and opinion that defendant suffered from BWS; court affirmed but held BWS testimony to be “limited to a description of
the general syndrome” but not “as to the ultimate fact that the particular defendant actually suffers from battered woman syndrome];
State v. Leidholm, supra, 334 N.W.2d at pp. 816–817 [under subjective standard, defendant found guilty of voluntary manslaughter
with testimony on BWS in general and that defendant had BWS; court held both types of testimony admissible on reasonableness and
existence of belief in imminent danger]. See also, e.g.: State v. Kelly (1984) 97 N.J. 178, 478 A.2d 364, 375–377; People v. Torres
(N.Y.Sup.1985) 128 Misc.2d 129, 488 N.Y.S.2d 358, 360; Terry v. State (Fla.App.1985) 467 So.2d 761, 763–764; State v. Thomas
(1983) 13 Ohio App.3d 211, 468 N.E.2d 763, 764–766.)


6 Defendant asserts that we may consider the statement of a juror in arriving at the verdict in determining whether the error is harmless.
Juror Biddle is reported to have said that she did not think the defendant suffered from battered woman syndrome because Dr. Walker
did not testify that she did. This statement is about the juror's subjective thought processes (see Evid.Code, § 1150, subd. (a)), and
may not even be considered on the issue of juror misconduct, much less harmless error in the exclusion of evidence. At oral argument,
counsel for defendant argued that Juror Biddle's statement was admissible under section 1150, subdivision (a), as an objectively
verifiable fact and was not just evidence of a juror's subjective thought processes. It is true that a juror's statement that itself constitutes
misconduct is admissible, such as a juror's statement of law not given in jury instructions. (In re Stankewitz (1985) 40 Cal.3d 391,
396–397, 220 Cal.Rptr. 382, 708 P.2d 1260.) However, defendant does not contend that Juror Biddle's statement was itself misconduct
and, in attempting to show how the exclusion of Dr. Walker's testimony was not harmless error, defendant is using the juror's statement
as evidence of her subjective thought processes, not as evidence of misconduct per se. Furthermore, if the law were that reviewing
courts could consider juror's statements about the effect of error on the verdict, juror's would be hounded for their statements by
losing parties in every case, not just in cases of juror misconduct, and the whole nature of appellate review for prejudice would be
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degraded from a consideration of the objective record to an attempt to delve into the thoughts, feelings, and motivations of the jurors
who often would not accurately be able to trace or articulate their different paths to the verdict. Such a trial of the jury would make
the jury system completely unworkable.


* See footnote 1, ante.


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.







Relevant Excerpts from People v. Aris (1989) 215 Cal.App.3d 1178 


  


The defendant testified that her husband had beaten her, often severely, and that she had left him 


many times during their ten-year relationship. By a mixture of threats and cajoling, he invariably 


convinced her to take him back. Numerous witnesses for the defense testified to the beatings. 


 


On the night of the killing, defendant testified that her husband beat her and threatened that “he 


didn't think he was going to let me live till the morning.” She believed he was “very serious.” 


She waited about ten minutes to make sure he was asleep, then went next door to get some ice to 


ease the pain of the blows to her face. She found a handgun on the top of the refrigerator and 


took it “For protection.” She testified she thought she needed it for protection because “I felt 


when I go back ... he'd probably be awake and he would start hitting me again.” Walking back to 


her residence she was thinking, “that I was tired of it. I'd had it.” She denied intending to kill her 


husband at that time. When she returned to the bedroom, “I then sat down on the bed and I felt 


that I had to do it. It would be worse when he woke up.” She testified that she had to do it 


“Because I felt when he woke up that he was then going to hurt me very badly or even kill me.” 


 


Defendant then shot her husband five times in the back while he was asleep in the bed on his 


side. The victim died of the gunshot wounds. 


 


This case requires us to apply the law of self-defense in the context of a battered woman killing 


the batterer while he slept after he had beaten the killer and threatened serious bodily injury and 


death when he awoke. We first decide that the settled law in California requires an honest belief 


that the killer is in imminent danger of death or great bodily injury from the victim for both 


perfect and imperfect self-defense. (at 1184-85) 


 


… 


 


In California, perfect (also referred to as “reasonable” or “complete”) self-defense requires both 


subjective honesty and objective reasonableness and completely exonerates the accused. (at 


1186) 


 


… 


 


The definition of imminence in California has long been well settled. “A person whose life has 


been threatened by another, whom he knows or has reason to believe has armed himself 


with a deadly weapon for the avowed purpose of taking his life or inflicting a great 


personal injury upon him, may reasonably infer, when a hostile meeting occurs, that his 


adversary intends to carry his threats into execution. The previous threats alone, however, 


unless coupled at the time with an apparent design then and there to carry them into effect, will 


not justify a deadly assault by the other party. There must be such a demonstration of an 


immediate intention to execute the threat as to induce a reasonable belief that the party 


threatened will lose his life or suffer serious bodily injury unless he immediately defends 


himself against the attack of the adversary. The philosophy of the law on this point is 


sufficiently plain. A previous threat alone, and unaccompanied by any immediate demonstration 


of force at the time of the rencounter [sic], will not justify or excuse an assault, because it may be 







that the party making the threat has relented or abandoned his purpose, or his courage may have 


failed, or the threat may have been only idle gasconde, made without any purpose to execute it. 


On the other hand, if there be at the time such a demonstration of force ... [indicating] that 


his adversary was on the eve of executing the threat, and that his only means of escape 


from death or great bodily injury was immediately to defend himself against the impending 


danger....” (People v. Scoggins (1869) 37 Cal. 676, 683–684.) (at 1187-188) Understanding that 


the belief need not be reasonable for imperfect self-defense, the above quotation clearly sets 


forth the immediacy of the imminence requirement in California. (See also People v. Tamkin 


(1882) 62 Cal. 468, 470 [quoting Scoggins ] and People v. Fowler (1918) 178 Cal. 657, 672, 174 


P. 892 [“so urgent as to afford no reasonable mode of escape other than by killing”].) 


 


“Any civilized system of law recognizes the supreme value of human life, and excuses or 


justifies its taking only in cases of apparent absolute necessity.” (People v. Jones (1961) 191 


Cal.App.2d 478, 482, 12 Cal.Rptr. 777.) “The danger which justifies homicide must be imminent 


[citation] and a mere fear that danger will become imminent is not enough.” (People v. Lucas 


(1958) 160 Cal.App.2d 305, 310, 324 P.2d 933.) “It certainly is not the law that a defendant can 


justify the taking of human life upon the belief that danger is about to become imminent, or that 


it will in the future become imminent.... [There must be] imminent danger of such design 


being accomplished, and this at the time the fatal shot was fired.” (People v. Taylor (1906) 4 


Cal.App. 31, 37.) 


 


In determining whether a victim presents an imminent danger, the defendant is entitled to 


consider all of the circumstances including the victim's prior assaults on and threats to the 


defendant. (People v. Bush (1978) 84 Cal.App.3d 294, 302–304, 148 Cal.Rptr. 430; *1189 


People v. Torres (1949) 94 Cal.App.2d 146, 152, 210 P.2d 324 [interpretation of hand movement 


towards pocket].) 


 


We distill from these cases the rule that a defendant should not be excused from guilt of 


murder when he or she kills the one who threatened death or serious bodily injury unless 


the defendant at least actually, if not reasonably, perceives in the victim's behavior at the 


moment of the killing an indication that the victim is about to attempt, or is attempting, to 


fulfill the threat. In making that evaluation, the defendant is entitled to consider prior 


threats, assaults, and other circumstances relevant to interpreting the attacker's behavior. 
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Joni Brown


From:
Sent: Wednesday, June 03, 2020 2:21 PM
To: Shawny Williams
Subject: Re: Message of Appreciation and Notification of Upcoming Press Conference Information


I very much appreciate your email and your support for our department during these times.  
 


  
 
Sent from my iPhone 
 
 


On Jun 3, 2020, at 2:04 PM, Shawny Williams <Shawny.Williams@cityofvallejo.net> wrote: 


  
All, 


We are planning a press conference at the steps of City Hall today at 3:00 pm concerning the 
officer involved shooting (OIS) on June 2, 2020. The night of the OIS, the City of Vallejo was 
under siege with coordinated and organized criminals, bent on destruction, violence, and 
thievery. Our officers that night performed courageously and displayed a phenomenal effort 
that was not lost on the community, city leadership, and command staff. As your Chief of 
Police, I couldn’t be more proud of your efforts. Officers responded to over 400 calls for service, 
were safely involved in over 15 vehicle pursuits, and arrested over 26 subjects for looting.  


Below, is a synopsis of the event: 


On June 2, 2020, at 0037 hours, our officers responded to a group of looters located at the 
Walgreens Pharmacy, 1050 Redwood Street. It should be noted that officers continually 
responded to that location all night for looters   with the first call coming in at 2217 hours. 
Upon arrival at 0036 hours, one of the responding officers broadcast that a subject, later 
identified Sean Monterrosa, appeared to be armed. As Crime Reduction Team (CRT)   
arrived in the lot, they perceived a deadly threat. A   with CRT discharged his firearm. 
Life saving measures were attempted, but Monterrosa succumbed to his injuries. 


These are challenging times, but we will overcome this negative national sentiment of the 
police by some. Please know that most of the community continues to support you and is 
relying on your courage, commitment, and service. 


Try to find time to take care of yourself. A reminder that https://www.mhn.com/ is a service 
that you can utilize through the department’s EAP and peer support program.  


Our command staff is evaluating daily threats and continually assessing our staffing concerns 
surrounding these events.  
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Again, I would like to express my most profound appreciation for your hard work, dedication, 
and courage. You continue to show a strong willed commitment and courageous sacrifice 
toward serving and protecting our community.  


Thank You, 


Shawny K. WIlliams 


Chief of Police 
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By Von Kliem, JD, LL.M January 14, 2020


You Don’t Have to Shoot First; But You Better Do
Something!


forcescience.com/2020/01/you-dont-have-to-shoot-first-but-you-better-do-something


“The officer should have waited until he actually saw the suspect’s gun. If the
suspect tried to shoot him, he could have shot first.”


Anonymous


The above quote didn’t come from an angry anti-police protestor or a biased civil rights
attorney.  It came from a police legal advisor.  It came from an intelligent, civic-minded, pro-
police advocate.  And he’s not alone.  Some of our strongest allies have trouble
understanding the complexity of use-of-force decisions.  Even now many of you are
remembering a close friend or family member asking, “Why didn’t they just shoot him in the
leg?”


In fairness, understanding and properly judging police use-of-force isn’t easy.



https://www.forcescience.com/2020/01/you-dont-have-to-shoot-first-but-you-better-do-something/
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Judges and juries need experts to help them think like “reasonable officers.” Attorneys spend
months researching and arguing the law. Opposing academics debate police practices,
behavioral science, and video accuracy. Officers may even disagree about threat
assessments and force options; and the law allows for that.    


But there is one thing that reasonable people can no longer dispute; action beats reaction. 
And, if an armed suspect decides to shoot first, an officer is not going to have enough time to
prevent the initial shots once they start. 


It is why we expect officers to maintain unquestioned command at the scene of
investigations. Why they tell people not to move. And why “Stop!” means stop. 


Does that mean officers have to shoot first?  No; but they better do something.


Move. Create distance. Find cover. De-escalate. All great ideas under the right
circumstances.  


Of course, under the right circumstances, initiative, surprise, and speed may be better
options.


Sometimes officers can safely disengage, reconsider their approach, and avoid the fight all-
together. Often, they can’t.


It’s in those moments—when suspects refuse to follow orders, refuse to stop moving, refuse
to show their hands—it’s in those moments that officers must know and balance the risk of
waiting to see the gun.


The Problem with Wait and See


When our anonymous legal advisor shared his belief that officers should wait to positively
identify a gun, I invited him to confront the reality of his suggestion.


Here was his argument.  If an officer has their gun out and pointed at a suspect who they
reasonably believe is armed, they should wait until they positively identify the gun before
responding to the threat. If the suspect tries to shoot the officer, the officer has the advantage
and can shoot first.


Here’s why he’s wrong.


Speed of Assault


Our research tells us a standing suspect can draw a pistol from their waistband, point, and
shoot in an average of .25 seconds.  Our research also tells us that after the first trigger pull,
each subsequent trigger pull will average another .25 seconds.


1
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3
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At those speeds, how many rounds can the suspect fire before the officer perceives the gun,
decides to shoot, and pulls the trigger?


Speed of Response


Well, we tested how fast officers can shoot when a simple light comes on. That’s about .31
seconds.  .25 seconds to recognize the light and another .06 seconds to pull the trigger. But
that was a very simple scenario. See light…pull trigger.


What about a more complex scenario?  One light?  Don’t Shoot. Two lights?  Don’t shoot.
Three lights? Shoot.  We tested that as well; and found that the complex scenario doubled
the average reaction time.


Officers took an average of .56 seconds to perceive the lights, decide, and begin pulling the
trigger. Add another .06 seconds to complete the trigger pull and the officer was getting the
“first round” off in .62 seconds.


But officers aren’t trained to “just pull the trigger.”  Instead, they are trained to conduct threat
assessments while maintaining their gun in various “ready positions.”  These positions allow
officers to focus their attention on the suspect (and the environment); while significantly
reducing the time it takes to respond with aimed fire.


When we studied the speed in which officers could respond from various ready positions, we
found that the bootleg position (pistol held behind the leg) was the slowest; taking an
average of 1.3 seconds to raise the weapon, acquire a sight picture, and fire one round. The
high ready position (pistol held extended just below the officer’s line of sight) resulted in the
fastest average response time at .83 seconds.


Accounting for the Real World


If we presume the officer in our hypothetical adopted the faster high ready position, their
aimed response time would likely still be longer than .83 seconds.  That’s because, in our
experiment, the “officer” was again reacting to a simple stimulus.  The light went on, he
raised his weapon, aimed, and fired.


In the real world, officers do not have the luxury of standing perfectly still and intently
focusing on possible weapons.  They are scanning for available cover, improving their
position, watching for crossfire, considering backdrops, attempting de-escalation,
communicating with responding units, and coordinating with back officers.


This divided attention can significantly increase the time it takes for an officer to accurately
perceive and consciously verify that a suspect has pulled a gun.  But multitasking isn’t the
only factor that affects perception and threat recognition.
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In the real world, an officer’s physical capacity to see can affect perception, identification,
and response time.  As can environmental conditions like distance, light, shadows, wind,
rain, and other physical obstructions.


We know that divided attention, physical limitations, and the environment can slow
perception and response time; the question is, by how much?  The answer is, we don’t
know. 


In complex, real-world use-of-force encounters, response time simply has too many variables
to guess.  But whatever that response time proves to be, it will be significantly longer than
the .83 seconds necessary to respond to a simple light change.


That said, we don’t need the exact numbers to make our point.


The Price of Waiting


Let’s imagine our hypothetical officer was only focused on the suspect and had no
distractions. If they immediately recognized the gun as it was being aimed in their direction,
we could presume an average response time of .83 seconds.


But even assigning the officer this artificially fast response time, the suspect is still able to
pull the trigger 3 or 4 times before the officer can fire once.  That’s assuming the incoming
rounds didn’t extend the officer’s response time…or prevent it all together.


Final Note


To admit that action beats reaction is not to endorse a “shoot first” mentality.  Reaction
studies have done much more than help us understand time compressed shooting decisions.


Police, more than any other profession, appreciate the immense difficulty of identifying and
responding to real-world assaults.  To avoid split-second decisions, they have learned to
recognize and value threat cues and suspicious patterns of conduct (schemas).  Knowing the
speed of assaults is why they give orders and prioritize tactics that reduce a suspect’s ability,
opportunity, and willingness to assault them.


When circumstances tend toward a possible armed assault, speed studies remind officers to
aggressively look to buy time, create space, and negotiate from positions of advantage;
before the threat materializes…and so that nobody has to shoot first.


1. See Dysterheft Robb, Jen & Lewinski, William & Pettitt, Robert & O’Neill, Dawn. (2013).
The influence of officer positioning on movement during a threatening traffic stop
scenario. Law Enforcement Executive Forum. 13. 98-109 (multiple research subjects
prevented the “armed attack” by quickly moving toward the suspect and controlling or
deflecting the weapon). []
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2. Lewinski, B. (2000). Why is the suspect shot in the back? Finally, hard data on how fast
the suspect can be—in 11 different shooting scenarios. The Police Marksman, 25(6),
20-28. []


3. See, William J. Lewinski and Christina Redmann, (2009). New Developments In
Understanding The Psychological Factors In the Stop Shooting Response. Law
Enforcement Executive Forum. 38. []


4. Dysterheft Jen & Hudson, William & Lewinski, William. (2014). Police Officer Reaction
Time to Start and Stop Shooting: The Influence of Decision-Making and Pattern
Recognition. Law Enforcement Executive Forum. 14. []


5. See endnote 4. []
6. Bushey, Jacob & Dicks, Nathan & Dysterheft, Jennifer & Lewinski, William. (2015).


Ambushes Leading Cause of Officer Fatalities – When Every Second Counts: Analysis
of Officer Movement from Trained Ready Tactical Positions. Law Enforcement
Executive Forum. 15. []
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December 3, 2010


New Force Science Study Results: Prone Suspects With
Hidden Hands More Dangerous Than Imagined


forcescience.com/2010/12/new-force-science-study-results-prone-suspects-with-hidden-hands-more-dangerous-than-
imagined
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ByChuck Remsberg
Force Science News
0


The latest study by the Force Science Institute has produced 2 surprising findings of
importance to trainers, street officers, and police attorneys:


1. Some suspects lying flat with hands hidden under chest or waist can produce and fire a
gun at an approaching officer faster than any human being on earth can react to
defend himself;


2. The angle sometimes advocated as the safest for approaching a prone subject
appears, in fact, to be potentially the most dangerous.


In testing 5 different angles of weapon exposure and attack, FSI researchers discovered that
the overall average time that elapses between the instant a prone suspect’s first movement
can be seen and the discharge of his pointed weapon is less than 2/3 of a second.


One subject in one of the firing postures monitored was able to move so fast that the gun in
his hand could not be detected until the moment it discharged. The fastest subjects produced
the weapon from under their chest and fired it upward and ahead—the line of approach
taught by some trainers as being the most protective for officers.


One trainer who witnessed the testing exclaimed: “Wow! I knew suspects could be fast, but I
didn’t know they could be that fast!”
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“This study is the first of its kind,” lead researcher Dr. Bill Lewinski told Force Science News,
“and it scientifically establishes that the desperate urgency officers often feel to control a
prone subject’s hands is fully justified.


“If hidden hands are not controlled immediately and the suspect is armed and
decides to shoot, an officer is likely faced with an insurmountable challenge to
react fast enough to prevent what could be a fatal attack.”


RESEARCH MOTIVATION


Common street sense dictates that a live suspect lying on his belly with 1 or both hands
hidden under his body poses a potential threat because of his possible access to a
concealed weapon. However, Lewinski points out, “all training and tactics for dealing with this
real-life field problem have been based on anecdotal experience, impulse, and supposition,
not on any scientific foundation.”


Moreover, in recent years a number of controversial, high-profile encounters have been
captured on news video, showing officers using what appeared to be extraordinary force to
expose downed suspects’ hidden hands during capture and arrest.


“Media critics and other civilians, including jurors and force review board members, seemed
unable to understand the officers’ sense of urgency in some of these cases,” says Lewinski,
FSI’s executive director. “Strikes with batons or flashlights delivered by officers trying to gain
control of resistant suspects’ hands were sometimes interpreted as malicious outbreaks of
rage and vindictiveness.


“It became clear that we needed to scientifically explore the threat level presented by prone
suspects with hidden hands because of the significant legal, training, and survival
implications inherent in this subject.”


Sgt. Craig Allen of the Hillsboro (OR) PD, the on-site coordinator for the resulting FSI study,
put it this way: “Let’s have the facts. Once we know for certain what we’re dealing with, we
can understand, explain, and train.”


TESTING SET-UP


After some preliminary testing at FSI headquarters in Minnesota and at the Northeast
Wisconsin Technical College to refine methods, Lewinski and his research crew last
February performed a 4-day series of rigorous experiments in Oregon with the help of
Hillsboro PD’s training unit.


One at a time, 39 volunteers—a mixture of male and female LEOs and college students,
ranging in age from 19 to 32 and with varied fitness and agility levels—proned out on mats
on the floor of a vacant commercial building. Each held a .22-cal., J-frame S&W revolver
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loaded with black-powder blanks under their chest or waist.


Each volunteer fired 25 rounds, producing the gun and shooting 1 round as fast as possible
5 different times in each of 5 different directions: from the chest up and ahead, to the left
rear, and to the right rear, and from waist level to the left rear and to the right rear. Each was
told to shoot as if trying to hit an officer center-mass approaching from those various
directions at a distance of about 10 feet.


Three high-definition video cameras positioned at 3 different angles filmed the action. These
time-coded tapes were then synced and meticulously analyzed under the direction of safety-
management researcher and doctoral candidate Madeleine Gonin at the Ergonomics
Laboratory at Indiana University.


“Each of the subjects moved in a somewhat different way, depending on what seemed most
natural and fastest to them,” Lewinski says.


SURPRISING FINDINGS


From Gonin’s analysis of various elements in nearly a gigabyte of video footage, 2
measurements are the most significant, Lewinski explains.


One is the amount of time that elapses from the moment a subject starts his or her first,
detectable pre-attack movement (usually a shifting of feet or hips) until the gun discharges.
The other is the time from when any part of the gun is first visible until it fires; that is, from the
time “something” from under the suspect’s body—not even yet identifiable as a weapon—is
first captured in a camera frame.


“All the time lapses recorded are startlingly fast—much faster than we imagined before the
experiments,” Lewinski says.


Specifically:


FROM MOVEMENT INITIATION TO DISCHARGE:


Action Average Time Fastest Time
 All positions 0.61 sec. 0.27 sec.


 From chest up and ahead 0.52 sec. 0.27 sec.
 From chest to left rear 0.62 sec. 0.33 sec.


 From chest to right rear 0.59 sec. 0.27 sec.
 From waist to left rear 0.71 sec. 0.27 sec.


 From waist to right rear 0.63 sec. 0.27 sec.


FROM OBJECT APPEARANCE TO DISCHARGE:
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Action Average Time Fastest Time
All positions 0.36 sec. 0.00 sec.
From chest up and ahead 0.25 sec. 0.00 sec.
From chest to left rear 0.37 sec. 0.10 sec.
From chest to right rear 0.30 sec. 0.07 sec.
From waist to left rear 0.47 sec. 0.10 sec.
From waist to right rear 0.41 sec. 0.10 sec.


DISTURBING INTERPRETATION


“It’s important for officers to know how quickly an attack can unfold, because in terms of
reaction time to sudden threats, a targeted officer is very likely to be significantly behind the
curve,” Lewinski says. “This is consistent with findings from other Force Science time-and-
motion studies.”


He points to the fastest times in which the research subjects were able to fire after some part
of their gun first became visible. For some, there was no time gap; the gun could not be seen
until it discharged. At most, only 1/10 of a second elapsed. Even the averages, lengthened
by inclusion of the slowest shooters, ranged between ¼ second and less than half a second.


“There is not a human being in the world who can react before the discharge in
those time frames, even if they are expecting a threat and have their gun up and
ready!” Lewinski declares. “Even before the object coming into view can be
recognized as a gun, a shot is off.”


Nor can an approaching officer expect to be alerted by a suspect’s pre-attack movement in
time to preempt the threat. Even the slowest average time from initial movement to discharge
is less than ¾ second. “Seeing a suspect’s feet or hips start to shift to provide a physical
base for bringing a gun out is of virtually no value in a swift attack,” Lewinski says. “There’s
not enough time to comprehend what’s happening and react.”


Most surprising, Lewinski says, were the results when test subjects produced a gun from
under their chest and fired to the front and up at about a 45-degree angle.


“Some trainers and officers believe that approaching a downed suspect toward the head
provides the least vulnerability because lifting the torso up to shoot takes more effort,”
Lewinski says. “But ironically the fastest shooting times were achieved by subjects attacking
toward that direction. In reality, the chest can be lifted and a gun pushed out with very little
dynamic movement.


“Average times both from motion to discharge (0.52 seconds) and from appearance to
discharge (0.25 seconds) are lowest in that position. And in the worst case from an officer’s
perspective, the gun is not at all visible until the instant it fires (0.00 seconds).”
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LEGAL & TRAINING IMPLICATIONS


The scientific documentation of how quickly deadly threats can materialize from prone
suspects could be helpful in explaining to force reviewers why officers sometimes feel
compelled to use vigorous physical tactics in gaining control of hidden hands, Lewinski
believes.


The legal impact will be discussed in greater detail by Capt. Scott Sargent of the LAPD, an
attorney and certified Force Science Analyst, as part of an official paper on the study to be
published by the researchers in a peer-reviewed professional journal. We’ll advise you when
this is available, expected to be in spring 2011.


As to tactical training implications, Lewinski shares a couple of preliminary observations:


In parsing the study data, it appears that prone suspects tend to be slowest in
delivering gunfire when they are shooting toward the rear on the side opposite their gun
hand. Thus in this study, in which most participants were right-handed, the slowest time
averages from motion or weapon appearance to discharge occurred when subjects
were shooting to the left rear with a gun hidden at waist level.


“This is because they had to turn more to free the gun arm from under their body,” Lewinski
explains. “Some subjects, in fact, had to roll almost onto their back before being able to
shoot. Consequently, approaching toward a prone suspect’s feet may be marginally safer—if
anything can be considered safe in coming up to a downed suspect whose hands are
hidden.”


Keeping the suspect uncertain as to the approaching officer’s location may be the best
tactic for buying reaction time or forestalling an attempted attack.


“This may require deviation from the normal contact/cover approach,” Lewinski explains.
“The contact officer, who normally would be giving commands, can remain silent while the
cover officer, ideally behind some protective barrier, issues verbal directions. This may allow
for a stealthier approach by the contact officer and put the element of surprise more in that
officer’s favor.


“The less information the suspect can gather about the officer’s location and
angle, the slower he’s likely to be in getting on target.”


Lewinski stresses that “these are only tentative suggestions at this point. We are looking now
to the training community for tactical strategies that can be tested with additional research.”
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May 15, 2011


Important New Reaction-Time Study Addresses What’s
“Reasonable” In Armed-Suspect Encounters


forcescience.com/2011/05/important-new-reaction-time-study-addresses-whats-reasonable-in-armed-suspect-
encounters
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ByChuck Remsberg
Force Science News
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You are confronting an armed suspect, no cover available. He faces you, with his gun at his
side, pointed at the ground. Your gun is aimed at him and you’re ready to shoot. He ignores
your commands to drop his weapon.


Are you justified in pulling the trigger before he makes any move to point his gun at you?


According to conclusions reached by researchers in a unique new reaction-time study, your
preemptively shooting under such circumstances may well be considered reasonable by the
standards of Graham v. Connor.


If the offender suddenly points his gun in your direction, you are highly unlikely to get a shot
off to defend yourself before he shoots, the researchers documented. Even under ideal
circumstances, you probably can fire no faster than simultaneously with the attacker.


These findings “serve to illustrate the extreme danger that armed suspects present to police
officers,” the researchers report. “Even when a police officer has his or her gun aimed at [an
armed] suspect and the suspect is not aiming at the officer, the officer is still in extreme
danger….
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“The reasonableness standard [set forth by Graham] is based on what a well-trained,
prudent officer would do in a given situation…. Our results show that even well-trained
officers…with their guns aimed at a suspect cannot reasonably be expected” to react faster
than a suspect can raise his or her gun and fire.


“This is an important study that advances the understanding of the dynamics of deadly force
encounters, which often are quite different from the perceptions held by the general public
and the media,” says Dr. Bill Lewinski, executive director of the Force Science Institute.
“While the Institute was not involved in this project, the findings are fully compatible with our
earlier discoveries regarding officers’ reaction times in life-threatening situations.”


The new study was headed by Dr. J. Pete Blair, an associate CJ professor at Texas State
University and a former interviewer/trainer for John E. Reid & Associates. His investigative
team included representatives of the Advanced Law Enforcement Rapid Response Training
(ALERRT) Center at the university and was supported financially by the CJ Division of the
Texas governor’s office.


TESTING SET-UP


“Suspects” in the research were 30 male and female CJ students, averaging about 22 years
old and mostly Caucasians. The test subjects were 24 male volunteers recruited from an
active-shooter training class at a regional SWAT conference. They averaged nearly 10 years’
policing experience, with nearly 5 years on SWAT, and were considered “elite…particularly
[in] the use of deadly force.” They averaged about 34 years old and slightly more than half
were Caucasian.


Armed with a Glock training pistol that fired marking cartridges, each officer progressed
through a series of 10 rooms in an abandoned school, presumably in response to a “generic
‘person with a gun’ call.” In each room, the officer confronted a suspect armed with a similar
pistol at a distance of 10 feet. In some cases, the suspect’s gun was at his/her side, pointed
at the floor. In others, the gun was pointed at the suspect’s own head in a suicidal pose.


According to prior instruction, one-fifth of the suspects followed the officer’s order to
surrender peaceably. The rest, designated as attackers, were told to try to shoot the officer
any time they chose “after an initial command to put down the gun was given.” In all cases,
officers had their gun up and on target at the outset of the encounter and were instructed to
“attempt to shoot first” as soon as they perceived a move to shoot them.


Later, the research team conducted a meticulous frame-by-frame analysis of video
recordings of 159 of the shooting exchanges.


REACTION-TIME RESULTS
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Analysis showed that the suspects on average were able to fire in just 0.38 second after
initial movement of their gun. Officers fired back in an average of 0.39 second after the
suspect’s movement began.


Specifically, suspects moved the gun up from their side and fired in an average of 0.36
second and from their head, on average, in 0.40 second. The average officer responded
fractionally faster to movement from the side (0.38) than to movement from the head (0.40).


Statistically, the researchers point out, the hair-splitting differences between these various
measurements are inconsequential. The initial gun position “did not appear to significantly
affect the firing times of suspects,” the team reports. Nor did it “appear to affect the speed
with which the officers fired.” Overall, “officers and suspects appear to have fired at about the
same time.”


The miniscule edge did go to the suspects, technically. Examined case by case, they shot
faster than officers or precisely simultaneously in more than 60% of the encounters. “Even in
situations where the officer was faster, there was less than a 0.2-second difference,
suggesting that the suspect would still get a shot off in most of these encounters,” the
researchers state.


“The process of perceiving the suspect’s movement, interpreting the action, deciding on a
response, and executing the response for the officer generally took longer than it took the
suspect to execute the action of shooting, even though the officer already had his gun aimed
at the suspect.”


And this was in near-ideal conditions from the officers’ perspective. The volunteers were
“highly experienced” and “knew they would be encountering suspects with guns.” The
confrontations took place in “well-lit rooms,” with only a single offender, “with both parties
remaining stationary,” with no distractions, with no attempts by the suspects to deceive the
officers by feigning compliance before shooting, with officers not nearly as stressed as they
would be “during an actual life-or-death situation,” and with none reporting “confusing
sensory and perceptual distortions.”


Moreover, “the suspects extended their arms to bring the gun in line with their eyes before
shooting in almost every exchange,” rather than “simply rotating the gun and firing.” Thus
their assault was slower than a spontaneous street encounter might be.


The researchers concede that “many of the elements that occur in real-life shootings” would
doubtless add significant time to the average officer’s reaction time.


The good news in this study concerns accuracy. Suspect role-players, largely untrained in
gun-handling, scored hits only about half the time. With their already on target, officers were
able to successfully shoot suspects nearly 90% of the time. This is contrasts with actual
OISs, where the reported police accuracy rate is “generally less than 50%,” the study team
notes.
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CONCLUSIONS


“Police officers have a legal right to use force, including lethal force, when it is reasonable to
do so,” the researchers state. “An officer may shoot when there is an imminent risk of harm
to self or others, or to stop someone who poses a danger to others if allowed to escape….


“There is a perception amongst some community members that officers are too quick to
shoot those who only appear to pose a threat…. There are people who seem to believe that
the ‘reasonable’ officer should wait until a suspect with a gun begins to use the gun against
the officer before the officer utilizes lethal force. [But] would waiting be reasonable in
situations where the suspect has his weapon in hand but not aimed?”


That’s the critical question Blair’s study addresses. “As our findings show, most officers can’t
fire faster than a suspect with a weapon in hand, even if it is not aimed at the officer,” his
team writes. Consequently, “we think that an officer who decided to shoot [in the kinds of
situations tested] meets the legal definition of reasonableness,” given the “close range of the
encounter, the lack of available cover, the failure of the suspect to comply with multiple
warnings, and the data” collected.


The researchers stress, however, that they “do not believe that the findings support”
automatically shooting “everyone with a gun” or “everyone with a gun who does not comply.”
Armed encounters vary in their details, and “the individual officer must consider the totality of
circumstances” in choosing a fitting response, including whether issuing commands is
feasible or desirable before firing.


The researchers believe that certain training implications are clear from their findings. First,
they support having officers participate in scenarios similar to those they used to convey “a
better understanding of the dynamics involved” in armed confrontations and to “help correct
inaccurate beliefs about shooting ability.” Also they believe training should “teach officers
how to mitigate the dangers posed by armed suspects” through such means as distance and
cover.


They hope that their findings “will help officers, and those who judge the actions of officers, to
make more informed decisions about the reasonableness of officers’ actions” in deadly
encounters.


A full report on the study has been accepted for publication later this year in the peer-
reviewed journal Police Quarterly. Publication can be tracked at: http://pqx.sagepub.com.


Meanwhile, Blair has 2 research projects on the board that Force Science News will be
following up on in the future. He is underway with a study of room-entry tactics, designed to
identify which technique is fastest for revealing subjects hidden in corners, best suited for
accurate fire from officers, and least conducive to hits from offenders.



http://pqx.sagepub.com/
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He plans also to comprehensively catalog and analyze active-shooter incidents. Results from
the building-entry study, at least, are expected by this fall.
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By Von Kliem, JD, LL.M May 14, 2021


New Assault Studies Ready for Publication
forcescience.com/2021/05/new-assault-studies-ready-for-publication


The Force Science Institute has completed three new studies on the speed and movements
associated with armed assaults.


Dr. Bill Lewinski explained: “The goal of our research was to obtain highly accurate
measurements to further explore the findings of our earlier studies. Where we once
measured movement speeds in the hundredths of a second, we are now able to measure
those speeds to the thousandths of a second using accelerometers, gyroscopes, and motion
sensors. By synchronizing this data with high-speed video programs, we have a better
understanding of the nature of pre-assault, assault, and post-assault dynamics.


Lewinski added: “These three studies not only validated our earlier research, but they also
provided new data that may prove critical in use-of-force investigations and litigation.”


Run and Shoot



https://www.forcescience.com/2021/05/new-assault-studies-ready-for-publication/

https://www.forcescience.org/instructor/william-lewinski/





2/4


Readers familiar with Force Science research know how quickly armed suspects can turn
and shoot while running. When considered with Force Science reaction studies, this early
research provided ground-breaking insights into the dynamics of deadly force encounters,
shot placement, and wound analysis.


In one of their recent studies, Force Science researchers, in collaboration with a University in
Utah, examined two shooting scenarios during which inexperienced shooters discharged a
weapon while running. The subjects used in the study represented the age and fitness level
of typical offenders. Of particular interest to the researchers was the speed of the assault
and the time it would take for the shooter’s back to be presented to the target after firing the
shot.


“The shooting and turning times were fast. Whether they were shooting over their opposite
arm or under, these inexperienced shooters were discharging their weapon faster than
humans could reasonably be expected to see the threat and respond…much faster.”
Lewinski explains: “In our previous studies, we observed that it took research subjects about
half a second to identify and process a threat and another 1.5 to 2 seconds or longer to
unholster their gun and return fire. This can mean, by the time someone can return fire…
assuming they can return fire at all…the original shooter may be running at a full sprint with
their back square to the person they just shot at. These observations can prove critical in the
investigation of civilian self-defense cases, law enforcement use-of-force, or military
engagements.”


Lewinski added: “We are looking forward to publishing the full details of these studies, but for
now, we can share that we observed physical movements…like the raising of the opposite
arm to facilitate underarm shootings…that consistently preceded the assailant’s shot. If
potential victims are able to perceive them, these movements may provide enough of a
warning to allow them to maneuver away from the impending shot.”


Time to Shoot


In the second study, researchers using the new high-tech wearable motion sensors
replicated three shooting scenarios previously studied by Force Science. The first scenario
involved “drivers” pulling a gun that had been concealed beside their right leg and then
quickly pointing and shooting at a target on their left (simulating the driver’s side window).
The next scenario involved those same drivers pulling the concealed gun from beside their
leg, then quickly pointing and shooting at a target on the right (simulating the passenger’s
side window). In the final scenario, subjects stood facing a target with their hand resting by
their side. From there, the subject quickly drew a pistol from their waistband, pointed, and
fired at the target.


“We knew the shooting times would be fast, but we were surprised by how consistent
inexperienced shooters were able to perform these scenarios,” Lewinski observed. “We
noted that the average time of the passenger-side shooting was slower than the driver’s side
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shooting. For police operations, this validated our previous recommendation that passenger-
side approaches should continue to be tactical options for officers.” Lewinski was quick to
point out: “Regardless of which side the assailant shot at the target, the shootings were still
taking place around half a second. We saw in our previous research that responding
subjects took an average of nearly two seconds before reacting, drawing, and returning fire.
We can’t emphasize enough that targets of armed assaults are not going to outdraw people
who initiate the attack. Whether they are civilian, military, or law enforcement, the priority
should be on tactics that avoid or mitigate the attacker’s ability or opportunity to carry out the
assault.”


Shoot and Run


In the third study conducted by the Force Science Institute, researchers examined three
assailant-initiated shooting actions.


“We wanted to take advantage of technological advances to update the methodology and
analysis from our previous turn and shoot study.”


Lewinski continued: “We know suspects frequently turn and run after firing at victims. The
speed of those turning movements affects where bullets from responsive fire can be
expected to impact the suspect. In this study, we looked at how fast a person with a
concealed gun already in their hand could point, fire, turn, and run.”


“First we looked at a 90-degree turn, then a 180-degree turn, and finally, a strong-side turn.
The strong-side turn began with the suspect facing away from the officer, gun in hand,
concealed in front of them. The research subject initiated the assault by beginning to run and
then rapidly turning a full 180 degrees…like a buttonhook in football. The subject then rapidly
shot the target, turned back, and continued running.”


“As expected, all three ‘time-to-shoot’ motions were much faster than a person could react to
the shooting, draw, and fire their own gun. After discharging their weapon, the subjects were
able to turn their backs toward the target in under 1 second, regardless of their starting
position or shooting motion.” Lewinski continued: “In less than 1/3 of a second, the back of
the subject’s head would be directed at their original target. What the advanced technology
allowed us to observe was that each of the suspects actually over-rotated their head at least
30 degrees in every turn. This was a previously unobserved behavior that can have
important implications for bullet strike analysis during use of force investigations.”


Force Science is excited to share these important research findings and will notify readers
when the final publications are available.


180 Degree Turn90 Degree TurnInvestigationsReaction TimeResearchSpeed of
AssaultsSuspect MovementSuspect Speed
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By Chuck Remsberg March 3, 2010


“Excessive” Shots And Falling Assailants: A Fresh Look
At OIS Subtleties


forcescience.com/2010/03/excessive-shots-and-falling-assailants-a-fresh-look-at-ois-subtleties


A new look at why officers often fire controversial “extra” shots after a threat has ended has
been published by an independent shooting reconstructionist and certified Force Science
analyst.


Researcher Alexander Jason reports that even under benign experimental conditions brain
programming compels roughly 7 out of 10 officers to keep discharging rounds after being
signaled to stop shooting. “In a real gunfight, under extraordinary stress and threat of death,
an even much higher percentage would likely deliver extra shots,” Jason asserts.


On average, additional findings show, officers may “reasonably” fire 6 rounds or more into
suspects who initially are standing and then begin falling and who, in fact, may already be
mortally wounded. And that’s 6 rounds per officer involved in the confrontation.


“Understanding why this occurs can be critical in shooting investigations and in criminal
proceedings and civil lawsuits that allege excessive force by officers for firing ‘too many’
shots,” says Dr. Bill Lewinski, executive director of the Force Science Institute. “As Jason
explains, so-called ‘extra’ shots are generally beyond an officer’s control. They’re more likely
to be an involuntary reaction under stress than a conscious decision with malicious
motivation.”


About 7 years ago, Lewinski performed widely cited experiments in Tempe, AZ, that
documented the tendency of officers to “over-shoot,” that is to discharge 1 or more additional
rounds after perceiving a stop stimulus during rapid-fire discharges. (Click here to read about
the study.)


Jason’s work, conducted in California, essentially confirms some of the Tempe factors and
adds important new elements. His full report appears in the current issue of Investigative
Sciences Journal, a peer-reviewed professional quarterly, and can be downloaded free of
charge in pdf format at www.investigativesciencesjournal.org. Click on the paper, “Shooting
Dynamics: Elements of Time & Movement in Shooting Incidents.”



https://www.forcescience.com/2010/03/excessive-shots-and-falling-assailants-a-fresh-look-at-ois-subtleties/





2/6


Background


A crime scene analyst specializing in shooting analysis and reconstruction, Jason heads the
Anite Group in Pinole, CA, and has been involved in a number of high-profile cases,
including New York City’s Sean Bell incident in which a prospective bridegroom was killed
shortly before his wedding in a fusillade of 50 rounds fired by undercover and plainclothes
officers.


Jason, formerly with the San Francisco PD, told Force Science News that he has
sporadically conducted research tests related to officers and shooting dynamics across a
number of years, but decided to compile and publish a summary of results only after
graduating last year from a certification course in Force Science Analysis. He included his
latest experiment, performed just a few months ago, on how long it takes a human body to
fall from a standing position. This is a subject that the Force Science Research Center is also
investigating.


Time to Stop


The core of Jason’s paper is his research on how long it takes an officer in rapid-fire mode to
stop shooting once he perceives that he should do so.


The test subjects were 32 officers (30 of them male), ranging in age from 23 to 56, with the
median age 33. They averaged nearly 11 years’ service, but ranged in experience from less
than a year to more than 2 decades.


Using the semiautomatic pistols and leather gear they normally wear on duty, they one at a
time faced a “hostile man” target at a distance of 5 ft. Hands at their side, they were told to
draw and “start shooting at the buzzer. Shoot as fast as you can,” and stop shooting when 2
100-watt spotlights pointed at them flash on. An electronic shot-timer provided the start
signal and the “stop” lights came on at random intervals, after a minimum of 4 intended
shots.


“Most of the officers were unable to immediately stop shooting at the stop signal,” Jason
reports. Indeed, 69% fired at least 1 “extra” shot, with 17% firing 2 extra and 8% firing 3.
Fewer than 1/3 were able to stop fast enough to prevent discharging surplus rounds.


Although the shooters “reacted as quickly as they could,” Jason writes, most continued to
pull the trigger past the stop signal “because the brain-to-trigger finger impulse was still ‘in
motion.’ ” In other words, they could not perceive the light signal, transmit that perception to
the brain, have the brain interpret it, and send back a “stop” command before the trigger
finger was already proceeding with subsequent shots based on the mental program that had
been put in action by the start buzzer.
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Benchmark findings by other researchers, cited by Jason, suggest that as a rule of thumb the
brain may need about 3/10 of a second to evaluate an incoming stimulus, and then at least
16/100 of a second minimum to “inhibit (cancel) an anticipated action (like firing the next
shot).”


Such reaction times, of course, vary among individuals. And if an officer does not instantly
see a stop signal because his visual attention is narrowed and intensely concentrated on his
sights and/or the target, the delay in responding can be much longer, Jason explains.


Extra Shots on the Street


Jason writes: “It is important to compare and note the different effects on performance
between the conditions facing a shooter in [the] safe and relatively stress-free [experiment]
with an urgent, life-threatening and highly stress-inducing situation [of] a real-life shooting
incident.


“The shooters in the test only had one, clearly defined stimulus to stop firing…. A shooter in
a genuine shooting incident will [experience] both a higher level of physiological arousal
(stress) and additional choices (Should I take cover? Is the target person no longer a threat?
Should I look around for other threats? Are there others who may be exposed to my gunfire?,
etc.).


“Human performance research has determined that as the number of choice alternatives
increases, reaction time (including perception, decision, and action) will increase. The
elevated arousal and multiple-alternatives effect will likely cause the shooter to fire additional
‘extra’ shots—more than [were] measured in this test study.”


Lewinski found in the Tempe study that the more motivated a shooter was to shoot, the
longer it took before he was able to stop shooting. “And an officer firing to save his life is
about as ‘motivated’ as a human being can be,” Lewinski says. “Once the human dynamics
of ceasing shooting under stress are understood, the less sinister the connotation of ‘extra’
shots generally will seem.”


Time to Fall


In his most recent study, Jason measured the amount of time required for a person to fall to
the ground from a standing position and explored the implications of shots fired by officers at
the falling figure, whether those shots are deliberate or involuntary because of reaction time.


During a confrontation with a standing armed offender, “the most commonly understood and
accepted indication that the [suspect] is no longer a threat is when that person either
releases the gun from his hand(s) and/or drops to the ground” from being shot, Jason states.
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He asked 5 volunteers (4 males, 1 female) to stand “erect with hands out in front, as if
holding a gun” and, upon verbal command, to drop to a padded mat “as quickly as possible.”
This, he concedes, was an imperfect attempt to mimic a rapid collapse (“dropping like a sack
of potatoes”) such as would occur from “a significant disruption of the central nervous system
or sudden loss of consciousness.” Genuine collapses from such causes, of course, cannot
be tested in an experimental environment.


Thirty-five drops were recorded with a digital video camera and later analyzed on a
computer. Timing began “at the first detectable motion initiating the movement of the body”
toward the ground and ended when the upper torso was on the mat and “horizontal to the
ground.”


On average, the subjects took 1.1 seconds to fall down. During this amount of time,
Lewinski’s research has shown that “4 shots could be fired by an ‘average’ police officer,”
Jason writes. “A crumple fall [going to the knees first, then down] will take more time and
could result in several more shots fired during the movement. Additional shots could also be
fired until the shooter perceives that the person is no longer a threat and is able to interrupt
his shooting sequence.”


In all, Jason writes, “the total number of [rapid-sequence] shots fired at a person standing
then going to the ground could reasonably be a minimum of 6 shots: 1 or more before the
[suspect] begins to fall; 4 shots during the fall; 1 or more as the body contacts the floor”
during the time required for the brain to recognize and process that the threat has ceased.


“In situations with more than one shooter firing, the total number of reasonable shots could
be 6 x Number of Shooters; i.e., if 3 officers were firing simultaneously, then 18 shots (6 x 3)
would be expected….etc.”


Depending on a suspect’s positioning through the fall, at least some of these shots may end
up entering through his back, Jason points out, deepening the illusion that the shooting was
an unjustified “execution.” In his paper, he includes graphics showing how “posterior entries”
can innocently occur under these circumstances.


Further Considerations


Apart from the reaction-time phenomenon, a falling assailant may invite continued gunfire
because a collapse or crumple can be an ambiguous movement. Falling from incapacitating
wounds cannot always be “distinguished from a deliberate tactical maneuver of someone
who has decided to go to ground to avoid being shot or to assume a less exposed position
while returning or preparing to return gunfire,” Jason writes. “Even a mortally wounded
person can fall to the ground and fire one or more shots before becoming incapacitated
and/or unconscious.”
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Moreover, because of the nature of bullet wounds an officer may not know whether his
rounds are hitting his assailant—another motivation to keep shooting. Jason explains:


“There is no significant momentum or ‘push’ from a bullet strike. This means that there would
be no significant…motion effect of a bullet striking a standing or falling person…. Also…
unlike the shootings seen in dramatic films and TV shows, it is most often not possible to
visually determine if a shot has actually struck a target person. Bullet entry holes do not
project large amounts of blood and the defect in the skin—always smaller than the bullet
diameter—may not be visible at all if the shot was fired through clothing, particularly loose or
layered clothing.”


In short, Jason concludes, police shootings can be complex occurrences. For persons
untrained in forensics and the science of human behavior to jump to conclusions in judging
an officer’s actions can lead to grave misinterpretations and injustices.


“Jason is to be congratulated on his work,” Lewinski says. “More research is starting to be
focused on street-level law enforcement issues, and with every effort our understanding of
the dynamic interplay between officers and their assailants becomes that much clearer.”


[Alexander Jason can be contacted at ajason@alexanderjason.com or through his website:
www.alexanderjason.com]


On a global sidenote…


First attendee from China graduates with Force Science certification


Andy McGrenra has set a Force Science record! A chief inspector with the Hong Kong Police
Force, situated on China’s south coast, he recently traveled from the most distant point so far
to attend a certification class in Force Science Analysis.


McGrenra was one of 52 students who graduated in February from the class hosted for the
Force Science Institute by the San Jose (CA) PD, nearly 7,000 miles from his home base.
Other students represented 33 agencies from 14 states and Canada. Sixteen departments
sent multiple trainees.


Since 1994 McGrenra, originally from the United Kingdom, has been with the Hong Kong
police, an agency with more than 27,000 sworn personnel serving a population of 7.2 million.
He currently is second in command in the Weapons Training Division, overseeing some 160
full-time use-of-force instructors and 40 civilian staff.


Among his responsibilities is to give expert-witness testimony regarding use-of-force
incidents under investigation. The knowledge gained from his new certification, he told Force
Science News, is “invaluable. With officers’ lives and careers on the line, I feel duty-bound to
provide as much information regarding force encounters as I can. There is no excuse for
information like this being available and not being gathered and applied.”
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He hopes also to share his Force Science insights with the independent Police Complaints
Council, a civilian group mandated by law to review public grievances against Hong Kong
officers.


Police in Hong Kong are involved in 4-6 shootings a year, on average, McGrenra says. In
preparing to survive them, the force fires more than 14,000,000 rounds per year in training.
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By Von Kliem, JD, LL.M March 2, 2020


“Realistic” De-Escalation
forcescience.com/2020/03/realistic-de-escalation


How can officers, courts, and communities recognize the difference between de-escalation
and “realistic” de-escalation? It starts by admitting a few realities. 


First, officers have been successfully talking people out of fights and into handcuffs for
generations. They are good at it. And, no matter what study is reviewed, force (even the
threat of force) is used in only a small proportion of arrests.


Next, unless you’re using medicine, de-escalation is not something you do “to” a person.
Non-coercive de-escalation is recognizing, creating, and maintaining conditions that allow
someone to de-escalate their own emotions.  Realistic de-escalation recognizes that not
everybody is able or willing to de-escalate.


And, although de-escalation training is aimed at reducing the number of police shootings
involving people with mental illness “behaving dangerously,” realistic de-escalation
recognizes that de-escalation attempts may be unreasonable precisely because of
dangerousness or mental illness.


1
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Finally, realistic de-escalation is about accountability. It represents law enforcement’s ethical
commitment to avoid force when they can safely accomplish their mission without it. But
some police use of force, even deadly force, is inevitable. And when officers are called to
account for their decisions, realistic de-escalation prepares them to expertly explain why it
was reasonable to stop talking and force compliance. 


In this two-part series we are going to take a close look at “realistic” de-escalation and cut
through some of the myths surrounding this important police practice.


In Part 1, we look at lessons from Emergency Psychiatry and consider how the mental health
profession’s de-escalation strategies benefit law enforcement. In Part 2, we acknowledge the
unique challenges of police de-escalation and provide readers a way to analyze de-
escalation and use of force decisions.


Realistic De-Escalation (Part 1): Lessons from Emergency Psychiatry


Although the police have been “talking people into handcuffs” for decades, there is no doubt
that de-escalation and communication skills continue to improve with formal collaboration
between the police, academics, and mental health professionals.


The development of Crisis Intervention Teams, Co-Responder Teams, Mobile Crisis Teams,
and Case Management Teams has allowed first responders to observe the effectiveness
(and limitations) of de-escalation theories in the “real-world.”


With police reform advocates strongly supporting the use of mental health professionals in
crisis training and response, it makes sense to consider exactly how these experts approach
de-escalation. To answer this question, we looked to the fast-paced, unpredictable world of
emergency psychiatry.


Emergency Psychiatry: Project BETA


Mental health professionals have long recognized that agitated individuals can become
aggressive and violent, causing harm to themselves, others, and property.  Not satisfied with
the “restrain and medicate” approach often practiced by mental health professionals, the
American Association for Emergency Psychiatry, completed a project to identify the best
practices in evaluation and treatment of agitation (Project BETA).


Project BETA included emergency psychiatrists, emergency medicine physicians, and others
associated with the emergency care of those experiencing agitation. As part of Project BETA,
these professionals developed guidelines for verbal de-escalation that minimized the use of
force and sedatives.


The Project BETA de-escalation guidelines (Verbal De-escalation of the Agitated Patient)
were specifically developed for the time-compressed, uncertain, and rapidly evolving
circumstances of emergency room settings. The rationale for each of the guidelines is fully
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explained in the BETA report, but for convenience, the BETA authors reduced key
recommendations to the following “Ten domains of de-escalation.”


1. Respect personal space
2. Do not be provocative
3. Establish verbal contact
4. Be concise
5. Identify wants and feelings


6. Listen closely to the patient
7. Agree or agree to disagree
8. Lay down the law and set clear limits
9. Offer choices and optimism


10. Debrief the patient and staff


Although a quick glance at the key recommendations provides some direction for effective
de-escalation, officers may see obvious examples of where the guidelines may need to be
refined for the “street.”  Even within the mental health community, such refinements are
expected.


In addition to the key recommendations, the BETA report provides critical insights for the
development of law enforcement specific de-escalation programs.  Some of these insights
simply validate what we recognize as important de-escalation practices (e.g. to work well
with agitated people, police must be able to recognize and control their own negative
reactions).


But more importantly, the BETA report provides insights that cut against many of the myths
surrounding de-escalation.  These insights provide law enforcement an important resource to
manage the expectations of officers, courts, and communities.  Here are a few such insights
summarized from the BETA report:


Some people are unable or unwilling to be engaged and verbally de-escalated.
The goal of de-escalation is not to calm another person but to help a person calm their
self.
Verbal de-escalation is a promising practice but there is very little research on its
effectiveness.
Relying solely on a person’s report that they are not suicidal or homicidal is
inadequate.
The presence of family or friends with an agitated person is not always beneficial.


“Tactical” Support from the Mental Health Professionals


Although Project BETA guidelines have much to offer the law enforcement profession, the
law enforcement mission and operating environment may require some modifications.  That
said, even where the BETA guidelines don’t provide an exact fit on the street, there is hidden
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strategic and tactical support readers will not want to miss.  


Within the BETA guidelines is the strategic recommendation to design and manage physical
space for safety.  For them, this means designing rooms with moveable furniture and
adequate exits. It means regulating sound, wall colors, and temperatures to minimize
stimulation. It includes the removal of objects that can be used as weapons, such as pens or
other sharp objects. 


Although officers don’t ordinarily choose (or design) the location of their response, they do
maintain command at the scene of investigations.  Orders to turn down music, dim lights,
manage stand-off distance, remove distracting people, and contain or remove dangerous
items can reduce unwanted stimulation at crisis response scenes.  Such orders can appear
unreasonable and arbitrary until the community recognizes the legitimate role that reducing
stimulation plays in non-violent de-escalation. The mental health professionals behind the
Project BETA guidelines have validated this vital connection.


Unique Law Enforcement Purpose


Readers will undoubtedly recognize that some BETA recommendations may be difficult or
simply not apply to many law enforcement situations. For example, in a clinical setting,
providers are advised to always allow the agitated person an exit and to always get out of the
way if the person tells you to. Even in law enforcement, there may be circumstances where
those are perfectly reasonable options. Still, it is easy to imagine situations in which a higher
level of containment or control may be required for public safety.


Setting aside any differences between clinical settings and the street, one of the most
important insights derived from the BETA report is one shared between the police and
mental health professionals. Although skillful de-escalation can frequently reduce the need
for force, some people are not willing or able to be effectively engaged or verbally de-
escalated.  In such cases, both professions agree that the safety of the agitated person, the
responder, and others may require immediate physical intervention. The question then
becomes, “How do you know when?”


When to Stop Talking and Force Compliance


In Part 2 of this series on realistic de-escalation, we’ll introduce readers to the four conditions
necessary for non-coercive de-escalation to remain a reasonable option.  We’ll discuss how
to recognize those people who are not willing or able to be de-escalated and explain why it is
sometimes reasonable to stop talking and force compliance.
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Why So Many Shots Fired? Understanding 


Police Officer Reaction Time to 


Stop Shooting 


LEXIPOL 


July 25, 2018 | Jason Helfer 


Following an officer-involved shooting (OIS), one of the first questions that arises is why an 


officer fired the number of rounds they did. Relatives, reporters and law enforcement critics 


question why officers fired so many rounds, why suspects were shot after already falling to the 


ground, or why suspects were shot in the back. 


For example, in the shooting of Stephon Clark in Sacramento, two officers fired 20 rounds—a 


number that was repeated in media reports, along with a quote from his grandmother: “They 


didn’t have to shoot him that many times.” The fact that some of the bullets that hit Clark entered 


his back was also used to argue that officers were using excessive force on a person who did not 


represent a threat. (Although an autopsy conducted by Clark’s family concluded he was shot 


eight times, with most of the bullets entering his back, an autopsy conducted by the Sacramento 


County coroner later concluded Clark was shot seven times, with three of the shots hitting him in 


the back.) 


It’s understandable that civilians who read reports of officers firing multiple, sometimes dozens, 


of rounds at a suspect will question whether the officers used excessive force. Law enforcement 


is always under a proverbial societal microscope, even more so in this post-Ferguson era. 


In truth, however, what some civilians and law enforcement critics perceive as an act of reckless 


disregard for life, or even intentional murder, is often merely the product of physiology —


specifically, reaction time. 


In a perfect world, officers would stop shooting as soon as the threat has been mitigated. If we 


think about this for even a few minutes, however, we can see why a real-world OIS is far from 


perfect. 


Attentional Capacity Is Limited 


To stop shooting, the officer must first perceive the cessation of a threat before they can react to 


stop the action initiated to combat the initially perceived threat. While in hindsight there may be 


clues—the suspect’s hands going up, a bystander yelling, “he’s unarmed,” or the suspect falling 


to the ground—during the incident, the officer’s attentional load is taxed , which in turn affects 


his capacity to perceive. 


Attentional capacity is a finite resource in all humans, one that is allocated according to need. 


Marc Green, Ph.D., an expert in perception, attention, reaction time and memory, describes 







attention like a bucket of water: Every cup or spoonful from the bucket leaves less water 


(attention) for other purposes. Paying attention to one type of sensory input (auditory, visual, 


etc.) can impair attention to another, such as actions indicating the cessation of the threat that 


prompted an officer to shoot. 


Researchers at Johns Hopkins University ran a series of tests that illustrate this phenomenon. The 


researchers examined human brain activity during attention shifts between seeing and hearing. 


Shifting from seeing to hearing caused decreased activity in the visual cortex, and vice versa. 


Retired Army officer and firearms expert Eric Lamberson notes this research supports the 


conclusion that a person paying attention to auditory stimuli such as a radio or cellphone could 


have diminished visual performance. An officer could appear to be looking right at something 


but may not notice it or process and act upon it. 


Now try to picture a police radio broadcasting, sirens wailing, lights flashing, and civilians 


and/or other officers yelling while an officer is trying to observe a subject. And let’s not forget 


the officer is in a high-stress situation, one in which a split-second decision could mean life or 


death for an involved party. Is it not possible a visual cue that tends to indicate a cessation of a 


threat could be inadvertently missed? 


Other real-life factors also come into play. Dr. William Lewinski, founder and director of the 


Force Science Institute, notes that a person’s perception is dependent on “the direction and 


quality of the senses of the perceiver, and this varies on an individual level due to nutrition, 


fatigue, experience, interest, etc. of the observer.” A police officer who’s worked 8 hours and 


experienced several stressful calls prior to the OIS may struggle more with processing multiple 


stimuli than an officer who’s not fatigued or stressed before the incident. 


Perception-Reaction Time 


Second, the officer must translate the perception that a threat has been mitigated into action. The 


combined time for a person to perceive a threat and react to it is known as the perception-


reaction time. It is, of course, longer than reaction time alone, and generally ranges from .7 


seconds to 1.5 seconds. 


Experiments conducted by Force Science Institute involving 102 experienced law enforcement 


officers showed that when responding to a simple stimulus in laboratory conditions, some 


officers were able to stop shooting immediately, but the slowest to stop completed six more 


trigger pulls. In a report summarizing the research, Force Science Institute noted, “If an officer 


were to take [merely] 0.56 seconds to react to a stop-shooting signal, three to four [extra] rounds 


could be fired by the officer as an automatic sequence after the signal to stop had already 


occurred … The slower an officer’s reaction time, the greater number of shots [can] be fired 


before a conscious stopping can occur.” 


Some officers were able to react seemingly instantaneously, resulting in no additional rounds 


while others took up to 1.5 seconds to cease pulling the trigger, resulting in additional rounds 


being fired. Why is that? As noted above, a multitude of factors come into play, including the 


other stimuli coming at the officer and the officer’s physical and mental state. Training plays a 







role too; just as we can get faster at drawing our weapon, we can get faster at responding to a 


stop stimulus—at least under controlled conditions. 


In sum, the speed in which an involved officer recognizes a “stop stimulus” is directly related to 


how quickly they can sort through the sea of stimuli during a lethal encounter and pay attention 


to the stop stimulus. Then, and only then, can an officer process the stop stimulus, decide to 


cease an action, and initiate a motor response (physical movement) to stop an action. 


Now let’s consider gunshots to the back in the context of this discussion. It is entirely possible an 


officer perceives the subject as a threat when the subject is facing the officer—and that by the 


time the reactionary trigger pull occurs, the subject is facing away. It is also entirely possible an 


officer can not stop an already-initiated action sequence quickly enough upon perceiving an 


action indicative of threat cessation (e.g., the subject turning away). 


A Final Word 


As I’ve argued elsewhere, human beings are not robots. A job title, training or experience does 


not make a police officer better able to simultaneously pay attention to, and process, sensory 


input than a civilian. Thoroughly and impartially analyzing an officer’s performance requires an 


understanding of the elements of an officer’s response to a start/stop stimulus and associated 


times, considering perception, decision-making and subsequent motor (physical action) 


responses. The analysis must also consider the effect of the environment and the officer’s 


physical and emotional states. 


Understanding reaction time and perception-reaction time is critical when developing and 


implementing training programs to improve officer performance and enhance safety. It is also 


essential that officers and law enforcement leaders are armed with an understanding of the 


human body’s finite attentional resources and subsequent physiological responses. Only then can 


we refute critics armed with the benefit of hindsight and blissful ignorance of the dynamic, 


stress-invoking, and life-changing events associated with law enforcement. 


 


JASON HELFER is a graduate of the FBI National Academy and has been a law enforcement 


officer for over 17 years. He has served in various roles for his department, including road patrol, 


crime scene processing, community services and internal affairs. Jason currently works part time 


for Lexipol as a Professional Services Representative and recently successfully completed the 


Advanced Force Science Specialist class offered by the Force Science Institute. 
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By Von Kliem, JD, LL.M March 26, 2020


Realistic De-Escalation: Balancing Risk
forcescience.com/2020/03/realistic-de-escalation-balancing-risk


(Part 2a)


After 30 years of crisis counseling, de-escalation, negotiation, and persuasion, I’m convinced
few things require as much skill as talking dangerous people into handcuffs.


But, regardless of an officer’s skill, when the risk of delay is too great, there may be no time
for de-escalation. In those cases, if an officer uses force, they’ll need to know how that
decision will be evaluated…and by whom.


In this article, we’ll continue to bridge the gap between de-escalation and use of force. Our
focus will not be on the amount or type of force being used. Instead, we will look closely at
the factors that affect the timing and purpose of the force.


Readers familiar with use of force decision-making know that even expert threat
assessments are little more than educated “best-guesses.” And that tactical decisions,
including the decision to use force, require a quick calculation of the risk of action against the
risk of delay.
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This balancing of risk is the foundation of use of force decisions. It’s also one of the most
controversial aspect of policing—so let’s start there.


Balancing Risk


In use of force cases, when we ask officers to “balance risk,” we are usually asking them to
balance mission accomplishment against physical danger. But balancing risk is more than
threat assessments and response options. It is the balancing of an individual’s “right to be
left alone” against society’s need to protect government interests.


But who decides which government interests are most important—and have they told the
police?


When officers make decisions believing crime reduction or officer safety are their top
priorities, they may be shocked when legally justified shootings result in protests, riots, or
calls for indictments. That’s because the official and unofficial review of these decisions often
involve people with an entirely different set of priorities. Unless we recognize these
competing interests, we will continue to talk past each other—with one side arguing threat
assessments and tactical superiority—and the other demanding that the police slow down,
“de-escalate,” and use force only as a last resort.


We don’t have to agree with one side or the other, but to fairly judge the reasonableness of
an officer’s decision, we must know which government interest the officer was trained to
prioritize. Unfortunately, as traditional “law and order” policing continues to interact with
modern “social justice” theories, the government’s priorities aren’t always clear—and it’s the
individual officer who pays for the uncertainty.


Law and Order Meets Social Justice


To effectively judge de-escalation and use of force decisions, it helps to understand the
tension between “law and order” and “social justice.”


As applied to police, “law and order” broadly refers to the government’s interest in public
safety, law enforcement, and public order.  Although law and order interests are familiar to
most readers, they are not the only government interests that society seeks to promote, and
they are not the only standards by which police are judged.


In addition to traditional “law and order” interests, special interests are increasingly promoted
for the benefit of more vulnerable populations. Two of the most notable efforts include mental
health crisis response and the government’s broader effort to achieve “social justice.”


Through the social justice lens, the police are not merely judged for the lawfulness of their
conduct, they are judged for their ability to demonstrate respect, earn trust, promote
legitimacy, and champion procedural justice on behalf of specified identity groups.
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Beyond law enforcement and crime reduction, the police are expected to be culturally
sensitive, and work to eliminate the actual and perceived effects of discrimination.


Social justice theories drive much of the criminal justice reform effort, including a preference
for police responses that allow people to avoid harsh legal and financial consequences. This
can mean diverting eligible people away from jails and courts and into less stigmatizing
community-based support programs.


In some places—to strategically reduce the frequency of force, build trust, and reduce
community tensions—achieving social justice means enforcing fewer laws, searching fewer
cars, stopping fewer people, and making fewer arrests.


Competing Interests


Most of the government’s goals are complementary and to achieve one is to benefit another.
But it is easy to see the natural tension that develops when “law and order” interests
compete with “social justice” priorities.


Some agencies resolve this tension by expressly adopting social justice policies. By
restricting force options, discretionary stops, pursuits, and arrests, these agencies hope to
avoid even the appearance of discrimination.  Officers may not always agree with those
policies, but there is value in communicating clear expectations.


The challenge comes when officers are trained to operate in support of traditional “law and
order” goals but are then evaluated for how well they supported a community’s social justice
efforts. This challenge is compounded when police oversight involves people deliberately
chosen to advocate for special interests, while official “law and order” policy remains
unchanged.


Unofficial oversight can further complicate the review process. This can happen when
discrete community protestors, biased media outlets, and police reform advocates reject
legal standards, and instead judge police conduct by its impact on a specific social justice
outcome.


What does this have to do with realistic de-escalation? Everything.


Public affairs officers or agency leaders who confidently defend an officer’s use of force by
pointing to “officer safety,” “crime reduction,” or even “public safety,” are winning a game that
the other side may not be playing.


When a community’s goals are for the police to stop shooting their sons and stop filling jails
with their fathers, it is little comfort that the arrest or shooting was legally justified—and highly
unlikely they will concede that point.
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Instead, communities will continue to demand “accountability” and accuse agencies and
officers of failing to de-escalate, or worse, unreasonably creating the jeopardy. Whether
these demands are reasonable depends on who ultimately sets the government’s priorities,
whether officers were ever trained on these priorities, and if de-escalation was even a
realistic option.


As we continue to explore realistic de-escalation in this series, readers are asked to keep the
balance of risk and competing government interests in mind. In our next article, we will
explain when de-escalation is a realistic option.  We will provide officers, attorneys, and
community members a structure by which to expertly evaluate the timing of de-escalation
and use of force decisions.


We hope you’ll join us as we introduce readers to the conditions required for effective “non-
coercive” de-escalation—Containment, Control, Contact, Communication, and Cooperation.


READ PART 1
“Realistic” De-Escalation


1. Readers may recognize this as a condensed version of Graham’s “reasonableness”
test, which “requires a careful balancing of ‘the nature and quality of the intrusion on
the individual’s Fourth Amendment interests’ against the countervailing governmental
interests at stake.” Graham v. Connor, 490 U.S. 386, 396 (1989) (quoting Tennessee v.
Garner, 471 U.S. 1, 7 (1985 []


2. Courts have recognized the following as examples of “important government interests,”
social order, administration of justice, officer safety, public safety, crime prevention, law
enforcement, traffic regulation, safeguarding property, and maintaining peace. []


3. Policy restrictions can also be a necessary balance of law and order priorities, e.g., “no
chase” policies balance public safety against law enforcement. []
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By Von Kliem, JD, LL.M April 8, 2020


Realistic De-Escalation: Setting Conditions
forcescience.com/2020/04/realistic-de-escalation-setting-conditions


(Part 2b)


“The police officer should have recognized the situation, and instead of confronting the
armed suspect, he should have taken the time to back away, be patient, and wait for
additional officers.” The shooting review continued, “Instead of escalating the situation, the
officer should have de-escalated.”


Since officers routinely talk people into handcuffs, there are clearly “situations” where officers
can slow down and help others de-escalate. But de-escalation is not always a reasonable
option and the situations are not always easy to recognize.


In this article, we’ll look at four conditions that should be evaluated when considering
whether de-escalation is possible or appropriate: Containment, Control, Contact, and
Communication. Knowing how these conditions affect de-escalation options will ensure that
officers and those responsible for police accountability are “recognizing the same situation.”



https://www.forcescience.com/2020/04/realistic-de-escalation-setting-conditions/





2/5


Conditions for De-Escalation: Containment, Control, Contact, and
Communication


Officers faced with potential violence are immediately confronted with priority of life
considerations. Although “officer safety” is important, it can’t be the top priority or officers
would simply not respond to dangerous calls. Instead, officers are expected to assume
reasonable risk as they carry out their duties, first to protect the public and then to save
suspects from the consequences of their own behavior.


With public safety as the top priority, officers first look to create and maintain reasonable
security conditions. When not confronted with imminent threats, they are able to use
“discretionary time” to gather additional information, bring resources to the scene, and set
the conditions for effective de-escalation. During these dynamic events, officers are
authorized to exercise unquestioned command of the scene—and with this authority,
establishing containment is a top priority.


Containment


No matter which side of the police reform movement they’re on, every organization hoping to
increase de-escalation and reduce “police violence,” advocates for containment.


Sometimes referred to as a “zone of safety,” containment is the creation and enforcement of
boundaries that limit a suspect’s movements to a specific area. Containment areas are
defined by where a suspect is allowed to remain without placing officers or the public at
unreasonable risk. As circumstances change, these areas can expand or contract at the
discretion of the officers.


A person is contained only when the officer has the ability and willingness to enforce the
boundaries. The boundaries may be physical obstructions that can sufficiently block
movement or may be created by an officer’s actual or threatened use of force. “Perimeters”
may result in containment, but only if officers are able to enforce the perimeter’s boundaries.
Of course, simply following a suspect and allowing them to decide where and when to move
is not containment, it is mobile surveillance.   


The value of containment is that it allows officers to protect public safety, while still offering
the suspect a reasonable area of movement. What makes an area of movement
“reasonable” is more than just the ability to respond to sudden attacks. It is the ability to
prevent sudden attacks, avoid split-second decision-making, and maintain response options
—including appropriate backstops if force is used.


So long as the suspect remains within the containment area, officers can slow things down
and focus on non-coercive de-escalation—but only where the suspect is reasonably
controlled.


Control
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Even when a suspect is contained, on-going criminal conduct and access to weapons,
evidence, and means of escape must still be considered before choosing to delay a forcible
response in favor of de-escalation.


It doesn’t matter that a suspect’s freedom of movement has been limited if they are engaged
in active assaults, property damage, or evidence destruction. In these cases, officers are
expected to establish sufficient scene control to ensure that serious crimes are prevented or
stopped before engaging in verbal de-escalation. Of course, the challenge is knowing which
crimes your agency, court, and community consider serious enough to justify using force,
and as we discussed in Realistic De-Escalation: Balancing Risk, that is not always clear.


What is clear, is that an officer’s decision to talk or force compliance is directly tied to their
agency and community’s willingness to support that decision. As a result, when a person is
only threatening their self, or where criminal conduct is minor, the decision to delay force in
favor of de-escalation may remain the most reasonable response.


The first two conditions for de-escalation—Containment and Control—are concerned with
whether an officer should attempt de-escalation. The final two address whether an officer can
effectively influence de-escalation. We now turn to Contact and Communication.


Contact


“Contact” as a condition for de-escalation means that both the officer and the suspect are
willing and able to engage in verbal de-escalation.


Communication tools are most effective when the receiver not only understands the words
but is able to hear the subtle changes in voice, interpret facial expressions, and perceive
body language. Certain causes of agitation can prevent accurate perception and
interpretation of messages. Psychological, emotional, or neurological impairment can make
communication and persuasion difficult and sometimes impossible.


Even without these disabilities, some people will experience sensory impairment and not be
able to see, hear, or understand the officer because of drug use, physical limitations,
environmental distractions, or just distance. Here again, officers who are encouraged to
create distance and find cover, should do so only after considering how these actions may
impede verbal de-escalation and persuasion.


Although officers are not expected to diagnose agitation, they should notice when the
agitated person is either unable, unwilling, or actively resisting verbal de-escalation. When
those under the influence of anger or contempt ignore the officer or intentionally escalate the
situation, officers should consider whether they can establish the contact necessary for
effective communication.


Communication
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“Communication” refers to an officer’s education and skill in de-escalation and persuasion.


Effective crisis communication requires a high level of emotional intelligence, patience, and
skill—persuasive communication even more so. It is only reasonable to expect officers to
accept risk, delay force, and attempt verbal de-escalation after they’ve been sufficiently
trained to that task.


What counts as “sufficiently trained” depends on what agencies and communities expect
from their officers. It may be sufficient that officers simply learn non-escalation strategies, or
basically how not to unnecessarily agitate people.


But for those who expect more from their officers, start by comparing your officer’s training
with that received at crisis call-centers. One prominent Long Island Crisis Center requires
their hotline workers to receive a minimum of 160 hours of training, and that is simply to
answer the phone with no concerns about personal or public safety.


Bonus: Cooperation


From the beginning of this Realistic De-Escalation Series, I’ve continued to emphasize that
de-escalation is not something you do “to” a person. Non-coercive de-escalation is
recognizing, creating, and maintaining conditions that allow someone to de-escalate their
own emotions. An honest assessment of de-escalation will admit that not everybody that the
police meet is able or willing to de-escalate and that de-escalation requires cooperation.


When officers are faced with critics who naively conclude, “the officer should have de-
escalated,” they should pull those critics into the deep water of use of force analysis. Invite
them to confront the uncertainty, the complexity, and the competing responsibilities that
officers face. Be prepared to discuss how an officer’s responsibility to the public first requires
them to establish reasonable containment and control and that without contact and
communication verbal de-escalation can be an unreasonable expectation.


In the end, the police remain accountable for their decisions and it’s reasonable to expect
them to avoid force when they can safely accomplish their mission without it. But some
police use of force, even deadly force, is inevitable and when officers are facing violence,
they deserve more than “de-escalate whenever possible and appropriate.”


READ PART 1
 “Realistic” De-Escalation


READ PART 2
 Realistic De-Escalation: Balancing Risk
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1. When officers delay the use of force so that they can attempt de-escalation, it is
because they believe officers and the public are not at unreasonable risk. The moment
a suspect is allowed to break containment, that balance of risk can shift. When force is
used to maintain containment, officers are often evaluated on whether the suspect
posed an imminent threat in that moment. But when officers use force to stop someone
from breaking containment, they should consider all of the legitimate law enforcement
goals that containment supported in the first place. Officers use containment to allow
for visual assessment of the suspect; allow for threat assessments; improve
opportunities to identify weapons; find, use, and maintain available cover; improve their
position; freeze the scene while additional resources are brought to the scene,
including force options; avoid potential crossfire; identify, establish, and maintain safe
backdrops; accurately communicate with responding units; coordinate with other
officers; minimize escape routes; deny access to potential victims; and deny access to
barricaded positions or other tactical advantages for the suspect. []


2. In some jurisdictions, property damage, even jumping up and down on police cars, is
an insufficient reason to use force without first attempting de-escalation. As social
justice and police reform efforts continue, some critics evaluate police, not by what is
legal, but by what is preventable, with one controversial critic going so far as to
suggest, that to prevent police shootings, officers need to stop chasing suspects with
guns. If your only goal was to shoot less people, it is hard to argue with that logic. []
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De-Escalation: A Commonsense Approach 


LEXIPOL 


December 21, 2020 | Michael Ranalli  


Editor’s note: This article originally appeared in The Chief’s Chronicle; New York State 


Association of Chiefs of Police. Reprinted with permission. 


“The officer really should have de-escalated the situation.” 


Such statements are becoming common in accounts of and conversations about use of force 


incidents. An increased focus on de-escalation is a good thing; experienced police officers know 


the value of being able to “talk someone down”, and countless tragedies have been averted by 


officers using de-escalation skills. 


But the above statement is all too often applied quickly and without an understanding of the 


principles of law enforcement de-escalation and without knowledge of the factors and actions—


those of both the subject and the officer—that led up to the use of force. As a career police 


officer, chief, attorney and police trainer for the last 30 years, it is very clear to me that people 


will sometimes do what they are going to do no matter what an officer says or does. 


It is easy to ask, “Why didn’t the officer de-escalate the incident?” But from a training, policy 


and liability perspective, that may be wrong question. If culpability is to be assigned to someone, 


the more appropriate question is, “Who escalated the situation and why?” 


What Is De-escalation? Do We Need to Define It? 


What is the definition of de-escalation? Well, in my trusty and ancient American Heritage 


dictionary (a real book!), it is defined as “to decrease the scope or intensity.” Turning some 


yellowed pages, I then get to escalate: “to increase or intensify.” In the world of police training 


these are not the most helpful definitions. Do we need to further define de-escalation? Or will 


that only bog us down in examples of tactics and decisions that may help to bring the incident to 


a successful conclusion? 


Lexipol recently completed a revision and update of its Use of Force Policy by adding a new 


subsection: 


ALTERNATIVE TACTICS – DE-ESCALATION 


When circumstances reasonably permit, officers should use non-violent strategies and techniques 


to decrease the intensity of a situation, improve decision-making, improve communication, 


reduce the need for force, and increase voluntary compliance (e.g., summoning additional 


resources, formulating a plan, attempting verbal persuasion). 







This section needs no accompanying definition of de-escalation as the operant content speaks for 


itself. It supplements the entire Use of Force Policy (and the policy manual) in reinforcing the 


concept, “Don’t make it worse if you can help it, but if the person forces the issue, respond in an 


objectively reasonable manner.” It also supplements and reinforces other areas of Lexipol policy 


that address de-escalation, including crisis intervention incidents, emergency admissions, 


conducted energy devices and civil disputes. 


Training Options 


While having de-escalation in policy is important, it must be reinforced by training. Two primary 


de-escalation-oriented trainings I recommend are Force Science Institute’s “Realistic De-


Escalation” course and the Police Executive Research Forum’s “Integrating Communications, 


Assessment and Tactics” (ICAT) training, which deals heavily with decision-making, 


particularly while dealing with people in crisis. 


The reality is there are many incidents where, no matter 


what the officer does, the other person will dictate what 


happens. But agencies have an obligation to try to minimize 


those incidents and where possible, produce outcomes that 


minimize harm. 


In the era of COVID-19 and related lockdowns, attending in-person training like these two 


courses is difficult. But de-escalation is too important a topic for agencies to sit back and wait, 


putting off training until the pandemic has eased. In this article I will share some thoughts and 


considerations that can inform how law enforcement leaders discuss de-escalation with their 


officers and deliver instruction on the topic, whether through roll call, online training or even 


one-on-one conversations. 


Communication or De-Escalation? Or Both? 


Dr. Bill Lewinski of the Force Science Institute distinguishes between conflict communications 


and crisis communications. In general, conflict communications are used on criminal suspects, 


while crisis communications—tactics we associate with de-escalation—are used on noncriminal 


subjects, including persons in crisis. 


As Dr. Lewinski notes, however, it’s not that simple. The proper opportunity (when there is 


limited risk to innocent people or officers) is necessary for de-escalation to be successful. De-


escalation is particularly applicable to persons in crisis situations with limited risk. It should be 


noted a person who is in a severe emotional crisis or is severely agitated may not be able to 


comprehend or even hear attempts at de-escalation, which is based on a capacity for 


communication. Therefore, the situation could exceed the limited risk necessary for effective de-


escalation. 


4 Principles of Law Enforcement De-Escalation 







Using some real-world incidents from the past several months, we can identify four basic de-


escalation principles that may be of immediate applicability in your agency. While considering 


these principles, it is important to candidly assess whether some past training artifacts may have 


created unnecessary conflict in these incidents. 


#1: Ensure your citizen contact procedures are legitimate and based on respect. A police officer 


stops a car for an equipment violation—the rear taillight is out. The officer approaches and asks 


for the operator’s paperwork. The operator asks the officer why he was stopped, but the officer 


refuses to answer, again asking for the paperwork. The situation now escalates, with both parties 


refusing to budge, and results in the officer forcibly removing the operator from the car. 


Who escalated the situation? Is the officer within his or her legal right to demand the paperwork 


before explaining why the operator was stopped? In many, if not most states, yes. But is refusing 


to tell the person why they were stopped legitimate—meaning not only legal but the right thing 


to do? No, the respectful thing to do is to advise someone why they are being contacted and 


immediately take that issue off the table. 


#2: Ensure your officers know their legal limitations prior to engaging the public. A citizen calls 


the police to report a person acting “sketchy” because he is walking down the street with a ski 


mask on in August (this is pre-COVID). An officer sees the young man—5’6” and 140 lbs.—


walking down the street carrying a shopping bag and wearing ear buds. The officer stops his car 


and gets out, immediately shouting, “Hey, stop right there. Stop, stop, stop.” The man continues 


to walk, indicating he has the right to walk on and go home. The officer states he has the right to 


stop the man because “he is being suspicious.” The man replies, “I am an introvert, please 


respect the boundaries that I am speaking. Leave me alone.” Officers physically seize the man, 


eventually bringing him to the ground in a struggle that results in an officer applying a carotid 


restraint. As the man is being transported to the hospital, he goes into cardiac arrest; he dies a 


few days later. 


The legal authority of an officer to seize a person for no other reason than there was an “acting 


suspicious” call and he was wearing a mask is questionable at best. Absent reasonable suspicion 


of a crime, any seizure of a person is a violation of the Fourth Amendment. Understanding your 


legal limitation should dictate your interview manner and tactics. If possible, watch the person to 


see if there is anything suspicious before approaching them. Remember that in the absence of 


reasonable suspicion, people do not have to stop and speak with officers. While it is hard to 


watch someone ignore you and walk away, officers need to accept it, deal with it and not take it 


personally. 


The proper opportunity (when there is limited risk to 


innocent people or officers) is necessary for de-escalation to 


be successful. 


#3: Appreciate that to influence a person, you need to understand their perspective and purpose. 


This is a concept Dr. Lewinski emphasizes. Understanding someone’s perspective requires 


officers to utilize any available time and opportunity. Continuing with the previous scenario, 







once you decide to approach, use requests rather than commands to gain the man’s cooperation. 


Greetings and open-ended questions would be better to initiate a conversation than aggressive 


commands. The man wants to go home. Understanding his desire (his purpose), you can 


emphasize that you will not stop him from leaving, but explain why you wish to speak with him. 


Communication is only effective if it is done in a manner as to encourage two-way participation. 


#4: Do not presume what makes sense to you makes sense to others. Following some use of force 


incidents, we sometimes hear statements from officers such as, “If he didn’t do anything wrong, 


why did he run?” or “He didn’t have a weapon; why didn’t he just put his hands up and 


comply?” Such statements are genuine attempts to understand how a situation went tragically 


wrong, but they miss the point: What makes sense to you may not make sense to the person 


you’re dealing with. 


For example, a mother calls the police because her 13-year-old autistic son is experiencing a 


mental health crisis. The mother explains this to the officers and further explains the boy fears 


the police. When asked about weapons, the mother says she thinks he owns a BB gun and a 


“prop” gun, but stresses it’s not a real gun and she does not think the boy is carrying it. The 


officer advises her they will have to treat it as a real gun. When an officer sees the boy in the 


back yard, he yells, “STOP, get on the ground! Knock it off!” The officer chases the boy and 


then shoots him multiple times when the boy turns toward the officer. 


While the boy running away may not make sense to the officer, it does not need to. Based on the 


information available to the officer, it should not have been a surprise to him that the boy (who is 


autistic and fears the police) might run away and not obey commands. If you can try to put 


yourself in the shoes of the other person, then the use of strategies specific to the perspective of 


the person in crisis may be more effective than tactics and commands appropriate on a person 


choosing to resist a criminal arrest. 


A Cultural Change Is Required 


My personal experience and study of tragic incidents reaffirms that these basic principles are a 


good start in our approach to the complex concept of de-escalation. Essential to all of them is 


slowing situations down whenever possible. Time can create understanding and additional 


options to resolve situations. 


While not easily defined, the concept of de-escalation must be ingrained in organizational 


culture. Cultural change takes time and requires the integration of policy, training and 


supervision. The reality is there are many incidents where, no matter what the officer does, the 


other person will dictate what happens. But agencies have an obligation to try to minimize those 


incidents and where possible, produce outcomes that minimize harm. 


The next time you or someone around you is tempted to ask, “Why didn’t the officer use de-


escalation tactics?” consider the alternate question, “Who escalated the situation, and why?” 


Focusing on this question can provide common ground for officers, instructors, administrators 


and the general public to learn from an incident and prevent future tragedies. 
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